CAUSE NO.

GREATER EDWARDS AQUIFER § IN THE DISTRICT COURT OF
ALLIANCE §
§
Plaintiff, §
§
V. § TRAVIS COUNTY, TEXAS
§
TEXAS COMMISSION ON §
ENVIRONMENTAL QUALITY, §
§
Defendant. § JUDICIAL DISTRICT
§

PLAINTIFE’S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Greater Edwards Aquifer Alliance (“GEAA” or “Plaintiff”) and
files this its Original Petition seeking judicial review of decisions by the Texas Commission
on Environmental Quality (“TCEQ,” “the Commission,” or “Defendant”), which resulted
in the approval of the Application submitted by Municipal Operations, LLC (“Municipal
Operations” or “Defendant”) for New TPDES Permit No. WQO0016171001 (the
“Application”). Plaintiff maintains the Commission’s decision to approve Municipal
Operations’ Application is the product of numerous errors and must be reversed. For

support, Plaintiff respectfully offers the following:



I. DISCOVERY

This case is an appeal of an administrative agency’s decision. To the extent
discovery is warranted in this matter, discovery should be conducted under Level
3, in accordance with Texas Rule of Civil Procedure 190.4.

Plaintiff affirmatively pleads that this action is not governed by the expedited
actions process in Texas Rule of Civil Procedure 169, because Plaintiff seeks non-
monetary relief. Tex. R. Civ. P. 47(c) & 169.

II. NATURE OF THE CASE

This is an administrative appeal from a decision of the Texas Commission on
Environmental Quality, approving an application by Municipal Operations, LLC
for a new Texas Pollutant Discharge Elimination System (“TPDES”) permit:
TPDES Permit No. WQ0016171001 (the “Permit”).

The Permit authorizes the discharge of up to 1,000,000 gallons per day of treated
domestic wastewater from a wastewater treatment facility that will be located in
Bexar County, Texas.

Plaintiff is a nonprofit organization that contested Municipal Operations’
Application for the Permit.

Following a hearing convened by the State Office of Administrative Hearings
(“SOAH”), the Administrative Law Judges (“ALJs”) issued a Proposal for
Decision (“PFD”) on May 19, 2025, recommending the approval of Municipal

Operations’ Application.



10.

1.

12.

The Commission considered the PFD in an open meeting on October 22, 2025,
and thereafter, on October 28, 2025, issued an Order Granting the Application by
Municipal Operations, LLC for New TPDES Permit No. WQO0016171001. The
Order is attached to this Petition as Exhibit A.
Plaintiff timely filed a Motion for Rehearing on November 24, 2025. The Motion
was overruled by operation of law, after the Commission failed to take action on
the Motion within the time prescribed by TCEQ’s rules. See 30 Tex. Admin. Code
§ 80.272(e).
This Original Petition for judicial review of the Commission’s decision timely
follows.
By this Original Petition, Plaintiff seeks an order reversing the Commission’s
October 28, 2025 decision, which approved Municipal Operations’ Application for
the Permit.

III. PARTIES
Plaintiff Greater Edwards Aquifer Alliance. Greater Edwards Aquifer Alliance
(“GEAA”) is a nonprofit membership organization whose purposes include
seeking to protect and preserve the Edwards Aquifer and Trinity aquifers, their
springs, watersheds, and the Texas Hill Country that sustains these aquifers. In
forwarding this purpose, GEAA seeks to ensure protection of the water quality in
Hill Country streams.
GEAA’s membership includes Kerry McEntire, who has recreated in and around

Helotes Creek for almost 40 years — that being since he was a child. He learned to
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swim and fish in Helotes Creek and has taught his own children those same skills
in Helotes Creek. Mr. McEntire chose to become an environmental scientist
because of his experience growing up in Grey Forest, Texas.

GEAA is aggrieved by the Commission’s final decision to issue the wastewater
permit at issue in this matter (Texas Pollutant Discharge Elimination System
Permit No. WQO001617001) (the “Permit”). The Commission’s final decision
authorizes the discharge of contaminants into Helotes Creek in quantities that will
potentially jeopardize the ability of Mr. McEntire, and other GEAA members, to
continue to fish and swim in Helotes Creek downstream of the discharge
authorized by the Commission’s final decision to issue the Permit.

Defendant Texas Commission on Environmental Quality. The Texas
Commission on Environmental Quality is the state agency responsible for
regulating water pollution; it operates the Texas Pollutant Discharge Elimination
System program pursuant to which the Application at issue in this suit occurred.
Defendant TCEQ can be served with citation by serving its Executive Director
(“ED”), Ms. Kelly Keel, at 12100 Park 35 Circle, Building F, Austin, Texas 78753.

IV. JURISDICTION AND VENUE

This Court has jurisdiction over Defendant TCEQ as an agency of the government
of the State of Texas.

This Court has jurisdiction over the controversy because this action is brought
under Texas Government Code Section 2001.171 and Texas Water Code Section

5.351.



17.

18.

19.

20.

Plaintiff timely filed a Motion for Rehearing of the Commission’s decision on
November 24, 2025. This Original Petition is timely filed within 30 days after the
date on which the Motion was overruled by operation of law in accordance with
the TCEQ’s rules. All other conditions precedent have been performed or have
occurred.

Venue properly exists in Travis County, Texas, under Texas Government Code
Section 2001.176 and Texas Water Code Section 5.354.

V. TRANSMITTAL OF RECORD

Demand is hereby made that TCEQ transmit a certified copy of the entire record
of its proceedings to this Court within the time permitted by law for filing an

answer in this case.

VI. FACTUAL AND PROCEDURAL BACKGROUND

Helotes Creek flows through Northwest Bexar County for several miles, and is a
perennial stream for most of this distance. In the area where Helotes Creek flows
through the City of Grey Forest, a variety of wildlife enjoy the clean, clear waters
of Helotes Creek, ranging from spotted bass, to crayfish, to sun perch, to multiple

species of turtles, along with frogs.



ider Turtle near Helotes Creek

Red Eared Baby SI

Spiny Softshell Turtle near Helotes

Crayfish caught in Helotes Creek

Creek



Rio Grande Leopard Frog near Helotes Creek
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Due to the abundant and varied wildlife in Helotes Creek, GEAA members like
Kerry McEntire enjoy fishing and swimming in Helotes Creek in the area of the

Creek near the City of Grey Forest.

W

GEAA MemberKrry McEntire, with Spottd Bass caught in Helotes Creek
On May 23, 2022, Municipal Operations submitted a permit application to TCEQ
for a new TPDES permit for a wastewater treatment facility to be located in Bexar
County, Texas (the “Application”).

By its Application, Municipal Operations requested authorization for the discharge
of treated domestic wastewater at a volume of 1,000,000 gallons per day through
a pipe into what was identified by the ED for purposes of this Application as
Helotes Creek, then 0.15 miles to an approximately 0.5 acre pond, then a 1.5 mile

stretch of what was characterized as Helotes Creek for purposes of the Application,
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thence to the over three miles of Helotes Creek (which stretch included the portion
flowing through Grey Forest), then into Culebra Creek, and, ultimately Lower
Leon Creek.

On August 30, 2022, the ED declared the Application administratively complete.
In evaluating Municipal Operation’s Application, the ED classified Helotes Creek
as having minimal aquatic life use in what was identified as Helotes Creek
upstream of the more than three mile stretch of Helotes Creek in the area flowing
through Grey Forest, and limited aquatic life uses downstream from that point
throughout the City of Grey Forest to the confluence of Helotes Creek with Lower
Leon Creek/Segment 1906.

According to TCEQ’s Procedures to Implement the Texas Surface Water Quality
Standards (the “IPs”), the designation of a water body as “limited” is intended to
describe a water body characterized by uniform habitat characteristics, with most
regionally expected species absent, a low diversity of species, and a low species
richness. The Commission itself ultimately adopted this classification as the
Commission’s own.

In evaluating the Application, the ED did not apply TCEQ’s “Tier 2” anti-
degradation rule to any part of Helotes Creek. TCEQ’s Tier 2 anti-degradation rule
applies to any a water body that is “fishable/swimmable.” Since the ED had
determined that the entirety of Helotes Creek was not “fishable” (including the
portions pictured above, wherein Mr. McEntire has regularly fished for 40 years),

the ED determined that there was no need to apply the Tier 2 anti-degradation rule
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to this water body. The Commission ultimately adopted this same conclusion when
issuing the Permit.

In evaluating the Application, the Executive Director determined that the discharge
would result in a lowering of dissolved oxygen (“DO”) concentrations in an initial
pond downstream of the discharge to a concentration of 2.9 mg/L. This was
determined to meet the requirement of the Texas Surface Water Quality Standard
(“TSWQS”) that DO be maintained at a level of at least 3.0 mg/L based upon a
determination that TCEQ practice is to allow a deviation from the applicable
TSWQS of 0.2 mg/L DO. This approach was adopted by the Commission in the
Commission’s Final Order.

On November 16, 2022, the ED determined that the Application was technically
complete and thereafter prepared a draft permit.

A public meeting was held on May 9, 2023, at the conclusion of which the public
comment period closed. Plaintiff, and many of Plaintiff’s members, submitted
comments on the Application on the same day.

The ED issued its Response to Public Comment and set the deadline for requests
for a contested case hearing on February 12, 2024. Plaintiff submitted a request
for a contested case hearing on the same day.

At an open meeting on August 14, 2024, the Commission considered hearing
requests on the Application. The Commission determined that GEAA’s hearing
request should be granted and referred seven disputed issues of fact to the State

Office of Administrative Hearings.
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At the SOAH preliminary hearing on November 21, 2024, Plaintiff, along with
other protesting parties, was admitted as a party to the SOAH proceeding.

An evidentiary hearing on the merits of Municipal Operations’ Application was
held via videoconference on February 18 — 20, 2025.

After the close of the contested case evidentiary hearing, the parties submitted
written closing arguments and reply briefs.

On May 19, 2025, the ALJs issued a Proposal for Decision (“PFD”),
recommending that the Application be granted.

The parties submitted exceptions to the PFD, identifying various issues with which
they disagreed with the ALJs’ analysis, and reply briefs.

The Commission then considered the PFD in an open meeting on October 22,
2025, and voted to approve Municipal Operations’ Application.

The Commission’s decision was memorialized in the Order issuing the Permit,
which was signed on October 28, 2025, and included findings of fact and
conclusions of law.

Plaintiff timely filed its Motion for Rehearing, which was overruled by operation
of law. That Motion for Rehearing is attached as Exhibit B to this Petition and is
incorporated herein for all purposes.

By the timely filing of this Petition, Plaintiff now seeks judicial review of the

Commission’s decision.

11
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VII. ERRORS OF DEFENDANT TCEQ

This is an administrative appeal seeking judicial review under the Administrative
Procedure Act (“APA”), Tex. Gov’t Code §§ 2001.001-.902, of a decision by an
administrative agency—namely, the TCEQ.

Accordingly, an agency commits reversible error when its findings, inferences,
conclusions, and decisions are:

(A) in violation of a constitutional or statutory provision;
(B) in excess of the agency’s statutory authority;

(C) made through unlawful procedure;

(D) affected by other error of law;

(E) not reasonably supported by substantial evidence considering the
reliable and probative evidence in the record as a whole; or

(F) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Tex. Gov’t Code § 2001.174(2).

An agency’s findings and decision must be reasonably supported by substantial
evidence. Tex. Gov’t Code § 2001.174(2)(E). An agency’s action can be supported
by substantial evidence but nevertheless be arbitrary and capricious if the agency
makes a decision without regard for the facts, relies on fact findings not supported
by any evidence, or when a rational connection between the facts and decision is
missing. Tex. Gov’t Code § 2001.174(2)(F); Heritage on San Gabriel
Homeowners Ass’n v. Tex. Comm’n on Envtl. Quality, 393 SW.3d 417, 423-24

(Tex. App.—Austin 2012, pet. denied). In short, an agency commits reversible

12
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error when it has not genuinely engaged in reasoned decision making. Heritage,
393 S.W.3d at 424.

Plaintiff alleges that the Commission committed several errors in its October 28,
2025 Order. Those errors are detailed below. Plaintiff incorporates by reference
all allegations and arguments contained in its Motion for Rehearing, attached to
this Petition as Exhibit B, and in this action, Plaintiff challenges all findings of fact
and conclusions of law from the Order identified in the Motion.

Plaintiff’s substantial rights have been prejudiced by the Commission’s errors
identified and discussed below.

A. Error No. 1. TCEQ erred in concluding that discharge causing a dissolved
oxygen concentration of 2.9 mg/L was acceptable.

TCEQ Rules provide that a TPDES permit must contain controls which ensure that
the pollutants discharged will not be discharged at a level which has the reasonable
potential to cause or contribute to a violation of the TSWQS. 30 Tex. Admin.
Code § 305.531(4), incorporating by reference 40 C.F.R. § 122.44, including 40
C.F.R. § 122.44(d)(1)(1).

The TSWQS provide that a water body with limited aquatic life use, as was the
aquatic life use level applied by the Commission to the initial pond downstream of
the discharge, must maintain a minimum DO level of 3.0 mg/L. 30 Tex. Admin.
Code §§ 307.4(h)(1), 307.7(b)(3)(A)(i).

Modeling performed by the ED to determine the impact of the discharge upon DO

concentrations within the initial pond downstream of the discharge predicted that

13
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DO levels within that pond would be lowered to 2.9 mg/L. The ED staff made
conclusory assertions that this variance was acceptable due to the “conservative”
nature of the model used, in that the “worst case” conditions modeled would be
unlikely to actually exist.

Due to the characteristics of the downstream waters, it is likely that the “worst
case” conditions reflected in the model will, in fact, often exist.

The modeled prediction of a DO level in the initial downstream pond of 2.9 mg/L
demonstrated that a reasonable potential exists for the pollutants to be discharged
to cause or contribute to a violation of the 3.0 mg/LL minimum DO required by the
TSWQS in this water body.

Due to the Commission’s issuance of the Permit, when its own modeling predicted
a DO concentration of 2.9 mg/L in the initial pond, when the TSWQS require that
the DO within this pond be maintained at a level of 3.0 mg/l, TCEQ’s Findings of
Fact Nos. 42 and 43, as well as Conclusions of Law Nos. 8, 10, 11 and 12 are: (1)
in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s
authority; (3) made through unlawful procedure; (4) affected by other error of law;
(5) not reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole; and (6) arbitrary and capricious and
characterized by an abuse of discretion or clearly unwarranted exercise of

discretion.

14
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B. Error No. 2. The Commission erred in acting upon unreliable DO
modeling results.

The IPs direct TCEQ to use site-specific hydraulic information “if it is available
and of acceptable quality.”

Upon judicial review of TCEQ decisions relating to water quality permitting,
conformance with the IPs is an important consideration. Save Our Springs All,
Inc. v. Tex. Comm’n on Envtl. Quality, 713 S.W.3d 308, 321 (Tex. 2025) (“[T]he
main issue turns on the proper construction and application of the antidegradation
standards in 30 Texas Administrative Code section 307.5 and corresponding
implementation procedures.” (emphasis added)). The explicit language of the rules
and IPs is important, as a court will only defer to an agency’s interpretation of its
rule if the rule is ambiguous. Wal-Mart Stores, Inc. v. Xerox State & Local Sols.,
Inc., 663 S.W.3d 569, 581 (Tex. 2023).

The IPs do not instruct TCEQ to omit site-specific information from its
consideration of DO simply because that site-specific information is not provided
with the application or because not enough site-specific information is readily
available to calibrate every parameter in the model. In fact, the evidentiary record
shows that the TCEQ’s General Guidance document for the modeling review
actually instructs the modeler to look for pertinent information, which could
include “site specific hydraulic data, or additional maps that portray the area, or

comments on inspection reports that may describe the receiving waters, etc.”

15
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TCEQ has not only failed to consider site-specific information, the agency has
actually refused to consider site-specific information that was available for the
reason that they would need “all the information.” But there is no support in the
IPs and EPA-approved documents for this approach.

Ultimately, witnesses for both Municipal Operations and the ED acknowledged
that the uncalibrated QUAL-TX model does not accurately predict the
concentration of DO that will be maintained in Helotes Creek. Still, neither the
witness for Municipal Operations nor the ED attempted to verify whether the
QUAL-TX modeling results were nevertheless reliable in order to predict that the
concentration of DO would not fall below the requisite DO criteria.

Thus, the evidence establishes that there is a reasonable potential that the discharge
will result in a violation of the water quality standards, namely the numeric DO
criteria. There is no evidence in the record to support the affirmative determination
that Municipal Operations ensured that the DO criteria would be met.

Relatedly, the Commission’s Final Order does not include any findings of fact to
support a conclusion that the DO criteria in Helotes Creek will be met. Finding of
Fact 39 is made up of two findings. First, FOF 39 finds that, in the absence of
adequate site-specific width, depth, flow, and velocity data for the receiving water
body, the ED uses standardized hydraulic coefficient assumptions downstream.
This may be so, but this finding alone does not support a conclusion that the DO

criteria in Helotes Creek will be met.

16
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Second, FOF 39 finds that these “assumptions have been shown to be
representative of Texas streams and have been approved by TCEQ and the EPA.”
The IPs, which are approved by TCEQ and EPA, do not support this finding. The
IPs plainly state that the “equations using data collected during studies performed
throughout the state, and the coefficients represent the median values from those
data.” While some default rates may be “representative,” the stream hydraulic
information is explicitly developed using median values. By definition, there will
be streams in Texas with hydraulic characteristics having values on both sides of
the median value.

Therefore, TCEQ’s analysis cannot end there. But that is where it ends in the
Commission’s Final Order.

In order to support the conclusion of law (COL 11) that the proposed discharge
will achieve the minimum DO concentrations in compliance with the TSWQS in
Chapter 307, the Commission would have needed to go further.

The Commission must find that the actual hydraulic characteristics relied upon
were representative of Helotes Creek (the evidence shows they were not) or that
the results of using the default hydraulic characteristics were verified,
nevertheless. A matter is not true merely because an expert says it is so. Gammill
v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 726 (Tex. 1998). Rather, where
the analytical gap between the data and the opinion offered is simply too great,
then an expert opinion is not reliable. /d. Bare, baseless opinions will not support

a judgment even if there is no objection to their admission in evidence. City of San
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Antonio v. Pollock, 284 S.W.3d 809, 816 (Tex. 2009). Even when a basis is offered
for an opinion, if that basis does not, on its face, support the opinion, the opinion
is still conclusory. /d.

All parties agree that the default hydraulic characteristics were not representative
of Helotes Creek. They represented statewide medians, rather than accurate
characterizations of Helotes Creek.

The Final Order asserts that ‘“these assumptions have been shown to be
representative of Texas streams and have been approved by TCEQ and EPA.”
But, there is no data showing that these assumptions are representative of Helotes
Creek — the necessary showing in this case for the modeling results to be probative.
Under these circumstances, it was incumbent on Municipal Operations to take the
second step of verifying that the QUAL-TX modeling results were in fact reliable
to provide accurate results for Helotes Creek.

Because Municipal Operations did not perform this second step, there is no
conclusion or factual finding that indicates how Municipal Operations’ evidence
demonstrated compliance with the requirement to ensure DO criteria will be met.
The analytical gap between this statewide data and the highly-specific conclusions
as to the DO in Helotes Creek (to the nearest tenth of a mg/L) is so great that the
opinions offered regarding the exact DO to be anticipated in Helotes Creek are
simply conclusory, and cannot support a factual finding that the DO standards have
been met. Of course, an agency cannot justify reliance upon conclusory opinions

merely by adopting a standard practice of relying on conclusory opinions.
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In sum, Municipal Operations had the burden of proof. The Commission’s failure
to require Municipal Operations to meet its burden with regard to DO is arbitrary
and capricious, an abuse of discretion, in violation of a statutory provision, in
excess of its statutory authority, and violated the due process rights of the Aligned
Protestants, including Plaintiff GEAA.

Due to the Commission’s refusal to consider site-specific discharge route
information (contrary to the Commission’s IPs), and reliance on conclusory expert
opinions to find and conclude that the DO criteria had been met, FOF 39, 40, 41,
42 and 43, as well as COL 8, 10, 11 and 12, are: (1) in violation of constitutional
or statutory provisions; (2) in excess of TCEQ’s authority; (3) made through
unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence
in the record as a whole; and (6) arbitrary and capricious and characterized by an
abuse of discretion or clearly unwarranted exercise of discretion.

C. Error No. 3. TCEQ erred in failing to apply the Tier 2 anti-degradation

review rule to Helotes Creek, based upon TCEQ’s failure to recognize the
fishable/swimmable uses of Helotes Creek.

The anti-degradation policy and implementation procedures set forth by TCEQ
rules “apply to actions regulated under state and federal authority that would
increase pollution of the water in the state.” 30 Tex. Admin. Code § 307(a).
Thus, these TCEQ rules apply to this permit application.

Tier 2 of the anti-degradation review provides that “[n]o activities subject to

regulatory action that would cause degradation of waters that exceed

19



73.

74.

75.

76.

77.

78.

79.

fishable/swimmable quality are allowed unless it can be shown to the
commission's satisfaction that the lowering of water quality is necessary for
important economic or social development.”

Municipal Operations’ proposed discharge would flow into Helotes Creek and
then into Lower Leon Creek, Segment 1906 of the San Antonio River Basin, the
first downstream classified receiving water.

TCEQ Rule 307.10(1) has designated high aquatic life uses, primary contact
recreation, and public water supply for Segment 1906. 30 Tex. Admin. Code §
307.10(1).

Accordingly, the receiving waters of Lower Leon Creek are
“fishable/swimmable,” and subject to the requirements of a Tier 2 review.

The waters of Helotes Creek were also shown to be fishable/swimmable.
Evidence in the record demonstrated that Kerry McEntire and others fish in
Helotes Creek in the City of Grey Forest downstream of the proposed discharge
for spotted bass, crayfish, and sun perch.

Mr. McEntire testified that whenever he goes fishing in Helotes Creek, he is
virtually guaranteed to catch sun perch.

Further, Mr. McEntire offered unchallenged testimony that he learned to swim in
Helotes Creek, that he has taught his children to swim in Helotes Creek, and that
insects land on his feet while he is floating in the swimming hole along Helotes

Creek.
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TCEQ staff acknowledge that their aquatic life use determinations are preliminary,
meaning they may be modified if new information is received.
In this case, the evidence conclusively demonstrated that Helotes Creek in the Grey
Forest area 1s “fishable/swimmable.”
Because the entirety of Helotes Creek was classified by the Commission as not
fishable/swimmable, the TCEQ performed no Tier 2 anti-degradation review
whatsoever with regard to any portion of Helotes Creek.
Due to TCEQ’s failure to recognize any portion of Helotes Creek as
fishable/swimmable, and TCEQ’s failure to perform any Tier 2 anti-degradation
review of any portion of Helotes Creek, the Commission’s decision violated 30
Tex. Admin. Code §§ 305.531(4) and 307.5(b)(2). FOF 36, 37, 38, 43 and 51, as
well as COL 8, 10, 11 and 12, are, thus: (1) in violation of constitutional or
statutory provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful
procedure; (4) affected by other error of law; (5) not reasonably supported by
substantial evidence considering the reliable and probative evidence in the record
as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion.
D. Error No. 4. TCEQ erred in issuing the Permit despite the reasonable
potential that the authorized discharge would cause excessive growth of

aquatic vegetation and impair the aesthetically attractive condition of
Helotes Creek.

The TSWQS general criteria stipulate that “[s]urface waters must be maintained

in an aesthetically attractive condition.” 30 Tex. Admin. Code § 307.4(a)(4).
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Additionally, “[n]utrients from permitted discharges or other controllable sources
must not cause excessive growth of aquatic vegetation that impairs an existing,
designated, presumed, or attainable use.” 30 Tex. Admin. Code § 307.4(e).
Aligned Protestants’ expert witness Dr. Lauren Ross explained in her testimony
how the proposed discharge could result in excessive algal growth when
considering the similarities of the proposed discharge and the receiving waters to
other discharges where problems have occurred.

Such streams are all characterized by flat, limestone streambeds and relatively
shallow waters that receive adequate sunlight to encourage algal growth.
Municipal Operations’ own biologist Paul Price admitted that the excessive algal
blooms in the Lower San Gabriel River and East Lick Creek (comparable to
Helotes Creek) would not be considered “aesthetically pleasing” by the general
public.

Dr. Price also admitted that thick algal mats could impede fishing, a demonstrated
use of Helotes Creek.

Furthermore, excessive algae growth leads to decreased species diversity and
would affect the aquatic life uses and primary contact recreation uses of the
receiving waters.

Under ordinary conditions, Helotes Creek directly downstream of the proposed
discharge is dry outside of intermittent pools, meaning that the discharge will not
undergo any dilution of phosphorus concentrations as it travels within this stretch

of the discharge route, increasing the risk of excessive algal growth.
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In sum, the proposed discharge was shown to have the potential to cause excessive
algal growth that would fail to maintain the aesthetically attractive condition of the
receiving waters.

Therefore, issuance of the Permit despite this potential was a violation of the
general criteria of the TSWQS at 30 Tex. Admin. Code § 307.4. For this reason,
FOF 45 and COL 8, 10, 11 and 12 are: (1) in violation of constitutional or statutory
provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful
procedure; (4) affected by other error of law; (5) not reasonably supported by
substantial evidence considering the reliable and probative evidence in the record
as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion

E. Error No. 5. TCEQ erred in issuing the Permit without giving any

consideration to the potential impacts of PFAS contained within the
discharge, including impacts on endangered wildlife.

While no specific regulatory standards exist for Contaminants of Emerging
Concern (“CECs”), including PFAS, consideration of the impacts of toxic
substances is required under the TCEQ general criteria found at 30 Tex. Admin.
Code § 307.4(d): “Surface waters must not be toxic to man from ingestion of water,
consumption of aquatic organisms, or contact with the skin, or to terrestrial or
aquatic life.”

The impacts on human and aquatic health of one form of CECs, per- and
polyfluoroalkyl substances (“PFAS”), in drinking water and surface water have

been evaluated by the U.S. EPA.
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In April 2024, EPA established enforceable primary drinking water standards for
CECs, including PFAS. 89 Fed. Reg. 32532. In December 2024, EPA established
the Draft National Recommended Ambient Water Quality Criteria for PFAS. 89
Fed. Reg. 105041.

EPA’s April 2024 Final Rule found that “animal toxicity studies have reported
adverse health effects after oral HFPO-DA exposure, including liver and kidney
toxicity and immune, hematological, reproductive, and developmental effects” and
“may have an adverse effect on the health of persons.” Id. at 32544.

EPA’s health advisories, which identify the concentration of chemicals in drinking
water at or below which adverse health effects are not anticipated to occur, are:
0.004 parts per trillion (ppt) for perfluorooctanoic acid (PFOA), 0.02 ppt for
perfluorooctane sulfonic acid (PFOS), and 2,000 ppt for potassium
perfluorobutane sulfonate (PFBS). 87 Fed. Reg. 36848 (June 21, 2022).

These EPA rules and guidance are relevant to surface quality analysis because,
under this rule, CECs such as PFAS are properly considered toxic substances under
TCEQ Rules 307.4(d) and 307.6.

The toxicity of PFAS has also been noted by the State of Texas in its suit against
3M Company, Corteva, Inc., DuPont De Nemours, Inc. and EIDP, Inc. f/k/a E.I.
Du Pont de Nemours and Company. State of Texas v. 3M Company, Corteva, Inc.,
DuPont de NeMours, Inc., and EIDP, Inc f/k/a E.I. Du Pont de Nemours and

Company, Docket No. DC-C202400996, 18th Judicial District, Johnson County,
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Texas. Exhibit GEAA-123, a copy of the original petition in that action, is attached
to this Petition as Exhibit C.

In the Original Petition for that action, the State of Texas noted that, “3M has
known for decades that the PFAS contained in its products, such as PFOS, are
toxic and adversely affect the environment and human health.”

The State of Texas went on to state that: “PFAS are ‘persistent, bioaccumulative
and toxic’ (‘PBT’), and exposure in humans may be associated with diseases such
as cancer and decreased vaccine response. Further, PFAS, once introduced into the
environment, accumulate in fish, game, and other animal and plant life,
contaminate drinking water and other natural resources, and accumulate in the
blood of humans.”

The general criteria TSWQS in Chapter 307 of the TCEQ rules, at § 307.4(d),
provide that “Surface waters must not be toxic to man from ingestion of water,
consumption of aquatic organisms, or contact with the skin, or to terrestrial or
aquatic life.”

It was uncontested in the proceedings at SOAH that the discharge will potentially
contain PFAS.

Since PFAS are toxic, and TCEQ’s rules require that surface waters must not be
toxic, a consideration of the impact of PFAS within the discharge is necessary in
order to determine that the discharge does not have a reasonable potential to result

in a violation of the TSWQS.
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Yet, TCEQ entered FOF 55, stating that, “Similar to PFAS, TCEQ has no rules
regulating Contaminants of Emerging Concern,” and FOF 56, stating that,
“TCEQ’s rules concerning toxicity do not regulate PFAS or CECs.”

TCEQ erred in entering these findings, considering the relevance of PFAS under
30 Tex. Admin. Code §§ 305.531, 307.4(d) and 307.6.

Due to the harmful effects of PFAS, it is also impossible to determine that
attainable uses of a water body will be protected as required under the Tier 1 anti-
degradation review, and that a discharge will not cause degradation, as required
under the Tier 2 anti-degradation review, unless the impacts of PFAS are
considered.

Municipal Operations referenced a prior order of the TCEQ as establishing, “a
clear policy and established precedent” that TCEQ does not regulate CECs as a
matter of law, and that TCEQ does not consider CECs (which would include
PFAS) to be relevant or material to the issuance of a TPDES permit.

To the degree that the Commission relied upon this prior order as establishing
general Commission policy, the Commission has engaged in relying upon an
invalid rule.

Additionally, as part of the prefiled testimony offered during the contested case
hearing, Aligned Protestants offered Exhibit GEAA-123, which was a copy of
Plaintiff’s Original Petition in the matter of State of Texas v. 3M Company;,

Corteva, Inc., DuPont de NeMours, Inc., and EIDP, Inc f/k/a E.I. Du Pont de
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Nemours and Company, Docket No. DC-C202400996, 18th Judicial District,
Johnson County, Texas.

This Exhibit was objected to by Municipal Operations based on Texas Rule of
Evidence 401, asserting that “TCEQ does not regulate PFAS in wastewater
permitting cases despite the State of Texas’ recent filing of this pending lawsuit.”
The ALJs sustained this objection by their February 13, 2025 Order No. 3:
Addressing Prehearing Matters. The ALIJs reiterated this ruling during the hearing
on the merits.

The ALJs’ decision to strike this Exhibit was in error, as the document is relevant
to a determination of whether PFAS constitute a toxic pollutant, and the discharge
of toxic pollutants must be addressed in the permitting process pursuant to 30 Tex.
Admin. Code §§ 305.531(4), 307.1, 307.4(d) and 307.6.

TCEQ Rules further provide that “[w]ater in the state must be maintained to
preclude adverse toxic effects on aquatic life, terrestrial life, livestock, or domestic
animals, resulting from contact, consumption of aquatic organisms, consumption
of water, or any combination of the three.” 30 Tex. Admin. Code § 307.6(b)(4).
The record in this case fails to support a finding that the Draft Permit is protective
of wildlife, including endangered karst invertebrates.

Municipal Operations’ Endangered Species Habitat Assessment Report performed
by Pape-Dawson specifically states that “surface expression of karst invertebrate

habitat was identified during the field visit.”
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In this assessment, Pape-Dawson identified solution channels in the vicinity of the
discharge route including those designated as S-07, S-08, and S-09. Municipal
Operations’ investigation noted that both S-07 and S-08 extended down vertically.
The Executive Director’s Standards Reviewer, Ms. Labrie, conceded that the
possibility existed that solution cavity S-07 potentially extended to below the
surface of the streambed of Helotes Creek.

Municipal Operations’ witness Dr. Price himself did not rule out the potential for
karst invertebrates to have a significant likelihood of encountering or being
adversely affected by the discharge. He testified that the karst habitat features on
the property may or may not have animals living in them, such as the spiders and
beetles that received attention in this matter.

Dr. Price admitted that he had no idea as to whether the karst features identified
by Pape-Dawson extended to a depth below the level of the stream receiving the
discharge. Dr. Price also admitted that he did not know how far karst features 7, 8
and 9 are from the receiving streambed.

Meanwhile, Municipal Operations’ expert Steve Paulson’s opinion that species
within the solution cavities would not be impacted was based upon a
misunderstanding of the relative location of the solution channels and the
discharge point, and a conclusory opinion that the wastewater would not harm the

species.

28



123.

124.

125.

Overall, the Commission’s determination that karst invertebrates will not be
adversely impacted by the discharge failed to recognize and address the potential
presence of karst invertebrates along the discharge route.
Further, the Commission’s refusal to consider the impacts of PFAS rendered the
Commission unable to make a finding that the water would not be toxic to wildlife
as required by 30 Tex. Admin. Code § 307.6(b)(4).
Therefore, due to the Commission’s disregard for PFAS contained within the
discharge; the Commission’s adoption of the ALJs’ erroneous evidentiary ruling
excluding the Bertetti deposition; the fact that PFAS in the discharge would be
toxic to any karst invertebrates present in the area; and the Commission’s failure
to effectively consider impacts upon karst invertebrates, FOF 10, 11, 49, 51, 55,
56, 62, 64, 67 and 68, as well as COL 5, 8, 10, 11 and 12 are: (1) in violation of
constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3) made
through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence
in the record as a whole; and (6) arbitrary and capricious and characterized by an
abuse of discretion or clearly unwarranted exercise of discretion.
F. Error No. 6. The Commission erred in issuing the Permit despite the
reasonable potential that the discharge would adversely affect
groundwater quality based upon a general policy which has not been

adopted by rule that the protection of surface water ensures the protection
of groundwater.

126. Under Texas Water Code § 26.401(c)(1), it is State policy that “discharges of

pollutants, disposal of wastes, or other activities subject to regulation by state
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agencies be conducted in a manner that will maintain present uses and not impair
potential uses of groundwater or pose a public health hazard.”

30 Tex. Admin. Code § 309.12 further requires that the “[t]he commission may
not issue a permit for a new facility . . . unless it finds that the proposed site, when
evaluated in light of the proposed design, construction or operational features,
minimizes possible contamination of water in the state.”

In making this determination, the same rule provides that the Commission may
consider several factors, including “groundwater conditions such as groundwater
flow rate, groundwater quality, length of flow path to points of discharge, and
aquifer recharge or discharge conditions.” 30 Tex. Admin. Code § 309.12(2).
Aligned Protestants’ expert Dr. Ron Green provided extensive testimony that
groundwater in the area of the proposed discharge is particularly sensitive to
groundwater contamination. The receiving waters are located in the Contributing
Zone of the Edwards Aquifer, which is hydraulically connected to the Recharge
Zone, allowing minimally diluted contaminants to travel rapidly through the
system at a rate of approximately one mile per day.

Helotes Creek shortly downstream of the discharge crosses a fault, which may
serve as a conduit for the movement of contaminants in the discharge into the
groundwater. Due to this high transport rate, contaminants—including
pathogens—will have limited time to be mitigated before reaching nearby

groundwater wells, posing a significant risk to drinking water supplies.
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Dr. Green noted that wells used for domestic supply at the Ann Toepperwein
household and the Lynette Toepperwein Munson household are located within 0.5
miles of where Helotes Creek exits Guajolote Ranch, meaning that effluent
discharged upstream of these wells could arrive at the wells within one to two days
of the time of discharge.

Such domestic wells in the area are typically developed in the Upper Glen Rose (a
component of the Trinity Aquifer) given that this aquifer has freshwater at a depth
shallower than the Lower Glen Rose Aquifer.

Dr. Green'’s site inspection confirmed the presence of fractured bedrock and faults
in the creek bed, which serve as conduits for contaminants to enter the aquifer.
Both the shallow domestic wells and the deeper Grey Forest Utility (“GFU”) wells
are at risk of contamination. The shallow wells, such as those owned by the
Toepperwein household, are in a karst aquifer where the potential exists for a close
connection with the downstream waters.

This creates a high likelihood that recharge that occurs in the creek bed will reach
the groundwater wells near the creek bed.

While the wells owned by GFU are completed to a greater depth, the potential still
exists for contaminants from the discharge to reach these wells due to the faults
located between the wells and the discharge point. This could occur in less than 24
hours. The GFU wells are located within 0.25 miles of Helotes Creek, “meaning
that the contaminants will not have far to travel in order to move from the creekbed

to the wells,” in Dr. Green’s words.
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The Commission’s Final Order includes a finding that “The discharge’s
compliance with the TSWQS, which ensure that the surface water will be protected
and not degraded, also ensures that groundwater will not be degraded.”

This is more accurately considered a conclusion of law, rather than a finding of
fact, as it sets forth a policy determination by the Commission. There is no support
for this conclusion, particularly given that such “policy” has never been adopted
by rule, and nitrate is a potentially harmful contaminant in groundwater which was
not the subject of any regulation by the Commission’s application of the TSWQS
in this case.

The TSWQS establish no limit on contaminants relevant to the protection of
groundwater quality and thus fail to protect groundwater quality. As one example,
the TSWQS as applied in this case allow the discharge of nitrate with no limit on
the concentration or amount of nitrate discharged.

Nitrate is a contaminant subject to a primary drinking water standard of 10 mg/L,
but in studies, nitrates in lower concentrations have been linked to increased risk
of colorectal, bladder, and breast cancer, thyroid disease, diabetes, and birth
defects.

In addition, as discussed above, PFAS can be toxic, but TCEQ’s application of the
TSWQS involves no consideration of PFAS. This lack of regulation of PFAS in
surface water is another way by which the application of the TSWQS fails to

ensure protection of groundwater quality. This is particularly of concern given that
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the Edwards Aquifer Authority has performed sampling of groundwater wells in
the area that shows PFAS to already be present within those wells.

The Commission’s reliance upon a general policy that compliance with the
TSWQS ensures that groundwater will not be degraded constitutes reliance upon
an invalid rule, which also has no basis in the record. For this reason, FOF 61 and
COL 8, 10 and 15 are: (1) in violation of constitutional or statutory provisions; (2)
in excess of TCEQ’s authority; (3) made through unlawful procedure; (4) affected
by other error of law; (5) not reasonably supported by substantial evidence
considering the reliable and probative evidence in the record as a whole; and (6)
arbitrary and capricious and characterized by an abuse of discretion or clearly
unwarranted exercise of discretion.

G. Error No. 7. The Commission erred in relying on speculative evidence and

excluding relevant evidence relating to the potential impacts of the
discharge upon groundwater.

The Commission’s Final Order includes a finding of fact that, “Domestic drinking
water wells in the vicinity of the discharge are completed in the Middle Trinity
Aquifer.” This finding was based on nothing more than speculation by Municipal
Operations’ witness as to the decisions that an unknown well-driller almost a
century ago would have made.

This Finding of Fact was also premised upon a record which had excluded Aligned
Protestants’ Exhibit GF-8, the deposition of F. Paul Bertetti.

Mr. Bertetti is the Senior Director of Aquifer Science, Research and Modeling at

the Edwards Aquifer Authority (“EAA”). He testified by deposition that the EAA
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had performed sampling of groundwater wells in the Grey Forest area, completed
in both the Upper Trinity and Lower Trinity, as well as a combination thereof.

He noted that many wells in the area are drilled to depths without specific units to
which they are open and collect water from.

This testimony by Mr. Bertetti indicated that the wells in the area are not completed
in a fashion so that they are only “open” to the formation at their depth of
completion, as a properly-completed modern well would be. Rather, this testimony
indicates that a well completed, for example, into the Middle Trinity Aquifer may
still be drawing water from both the Middle Trinity and the Upper Trinity Aquifer.
Mr. Bertetti also offered testimony that PFAS have been detected in the sampling
of groundwater wells in the area of the groundwater wells of concern in the Permit.
This testimony was obtained by Aligned Protestants’ deposition of Mr. Bertetti.
During that deposition, the counsel for Municipal Operations was given the
opportunity to question Mr. Bertetti, but chose to use that opportunity to engage in
persistent harassing examination of the witness, which led to the counsel for Mr.
Bertetti ending the deposition.

Municipal Operations moved to strike Mr. Bertetti’s deposition based upon the
fact that the deposition had been terminated by Mr. Bertetti’s counsel, even though
Municipal Operations had made no efforts to pursue further questioning of Mr.
Bertetti. The ALJs granted this motion, and ruled that they would exclude his

deposition testimony, and exclude questioning based upon that document.
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The Commission erred in premising its finding that groundwater would be
protected in light of the alleged fact that the groundwater wells owned by Aligned
Protestants were located in the Middle Trinity Aquifer. Even if it was true that
Aligned Protestants’ wells all draw solely from the Middle Trinity Aquifer (the
speculative testimony from Municipal Operations’ witnesses did not support such
a finding), TCEQ rules require the protection of al/l groundwater — not just the
groundwater where protesting parties own wells.

The Commission erred in rejecting the deposition testimony of Mr. Bertetti, which
showed that the identified groundwater wells would potentially draw water from
the upper, most impacted, groundwater layers. This excluded deposition testimony
would have disproved the ultimate conclusions adopted by the Commission.
Because the Commission failed to address the protection of groundwater located
within the Upper Trinity Aquifer (based upon speculative testimony that was not
probative evidence), FOF 61 and COL 8, 10 and 15 are: (1) in violation of
constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3) made
through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence
in the record as a whole; and (6) arbitrary and capricious and characterized by an
abuse of discretion or clearly unwarranted exercise of discretion.

Furthermore, the deposition testimony of Mr. Bertetti was relevant and material,
and the fact that Municipal Operations’ counsel chose to engage in harassing

questioning of Mr. Bertetti did not justify the exclusion of the deposition of Mr.
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Bertetti. Accordingly, the ALJs’ exclusion of that deposition, and the
Commission’s adoption of that exclusion, as well as FOF 59, 60 and 61 and COL
8, 10 and 15 are: (1) in violation of constitutional or statutory provisions; (2) in
excess of TCEQ’s authority; (3) made through unlawful procedure; (4) affected by
other error of law; (5) not reasonably supported by substantial evidence
considering the reliable and probative evidence in the record as a whole; and (6)
arbitrary and capricious and characterized by an abuse of discretion or clearly
unwarranted exercise of discretion.

H. Error No. 8. Issuance of the Permit without addressing the potential

impact of the discharge upon Kkarst invertebrates violated the
Commission’s own rules.

The Commission erred in failing to perform a case-specific evaluation of impacts
upon endangered species, instead relying upon a 1998 U.S. Fish and Wildlife
Service Biological Opinion.

The endangered species review identified by the Commission in its Final Order is
premised upon a 1998 biological opinion of the USFWS and looked only to aquatic
or aquatic dependent species in priority watersheds of critical concern.

This is relied upon in the Commission’s Final Order as a reason to excuse the
consideration of karst invertebrates, based upon a finding that karst invertebrates
are not aquatic or aquatic dependent species.

As previously observed by the Environmental Protection Agency, 30 Tex. Admin.

Code § 307.6(4) protects all wildlife, including terrestrial wildlife and requires a
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case-specific analysis of the potential impact of a discharge upon endangered
species.

The mere protection of “limited” aquatic life uses, as was performed for the
receiving waters of Helotes Creek, does not implement this rule for such species.
The Commission’s lack of any case-specific evaluation of the potential impact of
the discharge upon endangered karst invertebrates is a violation of 30 Tex. Admin.
Code § 307.6(4).

However, evidence — discussed at length under Error No. 5 supra — demonstrated
that such karst invertebrates may be present in the area of the discharge.
Therefore, FOF 62, 64, 66 and 67, as well as COL 8, 10, 11 and 12, are: (1) in
violation of constitutional or statutory provisions; (2) in excess of TCEQ’s
authority; (3) made through unlawful procedure; (4) affected by other error of law;
(5) not reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole; and (6) arbitrary and capricious and
characterized by an abuse of discretion or clearly unwarranted exercise of
discretion.

I. Error No. 9. The Commission’s findings of fact are conclusory, and do not
adequately resolve the legitimate factual disputes in this matter.

When adopting findings of fact, the findings of the agency must be based on the
evidence. Tex. Gov’t Code § 2001.141(c).
Findings of fact that set forth statutory language must include explicit underlying

fact findings. /d. Findings should be stated as the agency’s findings and should
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relate to material basic facts. Charter Med.—Dallas, 665 S.W.2d at 451. And the
findings should resolve legitimate factual disagreements. /d. A mere recital of
testimony or summations of evidence is inadequate. /d. Nor is it enough to simply
find that the requisite information was included in the permit application. /d.

The record in this case presented numerous factual disputes that are not addressed
in the Commission’s Final Order with adequate specificity.

For example, as to the Tier 1 anti-degradation review, the Commission’s Final
Order simply states, by FOF 49, in a conclusory manner, that the ED properly
conducted a Tier 1 review for all water bodies. This does not address and resolve
the factual dispute as to whether Helotes Creek should be considered to be of high
aquatic life uses, which is a legitimate factual disagreement in this matter.
Similarly, the Commission failed to address the evidence that Helotes Creek is
fishable/swimmable and thus should be subjected to a Tier 2 review.
Furthermore, the Final Order wholly fails to resolve disputes as to the potential
impact of PFAS.

This inadequacy renders FOF 37, 49, 55, 66 and 67 and COL 8§, 10, 11 and 12: (1)
in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s
authority; (3) made through unlawful procedure; (4) affected by other error of law;
(5) not reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole; and (6) arbitrary and capricious and
characterized by an abuse of discretion or clearly unwarranted exercise of

discretion.
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J. Error No. 10. The Commission improperly allocated the burden upon the
parties.

Texas Government Code Section 2003.047(i-1)-(i-3) sets out the procedure for the
presentation of evidence at the SOAH hearing.

The permit applicant—here, Municipal Operations—may rely on the
administrative record for its initial presentation of evidence (i.e., its direct case),
and benefits from a prima facie demonstration once the administrative record is
filed.

A protesting party may then rebut the prima facie demonstration by presenting
evidence that (1) relates to an issue that was submitted to SOAH by TCEQ when
the matter was referred, and (2) demonstrates that one or more provisions of the
draft permit violate a state or federal requirement.

If the protesting party rebuts the prima facie demonstration, then, the applicant
must present additional evidence to support its case.

Because the permit applicant maintains the burden of proof throughout this
process, a protesting party’s burden is akin to a burden of production. See 40 Tex.
Reg. 9688 (Dec. 25, 2015) (explaining, in regard to TCEQ rules implementing
SB709, that while the burden of proof remains with the applicant, that burden can
be met “by the submittal of the administrative record to and its admittance into the
evidentiary record by SOAH, subject to rebuttal as provided in new Texas
Government Code § 2003.047(i-2). In addition, SB 709 does not establish the

evidentiary standard for any party in a [contested case hearing], nor does it provide
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any direction to SOAH or the commission to establish a new standard for the
rebuttal demonstration in new Texas Government Code § 2003.047(i-2). Because
[contested case hearings] are similar to non-jury civil trials in district court, the
evidentiary standard in [contested case hearings] for permit applications is
‘preponderance of the evidence.’”).

If a protesting party satisfies this burden of production, then, the prima facie
demonstration no longer applies with regard to the contested issue, and the permit
applicant may not rely on the prima facie presumption based on the filing of the
administrative record. More is required.

The ALJ is then tasked with making findings of fact, conclusions of law, and any
ultimate findings, all of which must be separately stated. Tex. Gov’t Code §
2003.047(1); Tex. Health & Safety Code § 361.0832(a). The Commission
thereafter must issue a final decision that also includes findings of fact and
conclusions of law, separately stated. Tex. Gov’t Code § 2001.141. The
requirements for these findings are discussed above

In this case, on a number of contested issues, the ALJs failed to correctly
implement the parties’ relative legal burdens, relieving Municipal Operations of
its burden of proof by a preponderance of the evidence on issues where the prima
facie demonstration was rebutted by Aligned Protestants’ evidence. The ALJs then
presented the Commission with a Proposed Order that failed to engage with the

evidence presented and resolve the factual disputes based on the evidence.
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Among other issues, the ALJs, and the Commission, improperly imposed a burden
of persuasion upon Aligned Protestants on issues related to groundwater impacts
(wherein the Commission placed the burden on Aligned Protestants to prove that
impacted wells were in the Upper Trinity, and prove a migration pathway even
though Municipal Operations’ witness said such a pathway could exist), as well as
impacts upon wildlife (wherein the Commission placed the burden upon Aligned
Protestants to prove that endangered species were present in impacted areas), and
surface water impacts (particularly those related to the modeling of dissolved
oxygen).

This misallocation of the burden of proof rendered FOF 13, 37, 39, 43, 49, 59, 60,
61, 62, 64, 66, 67 and 69 and COL 8, 10, 11, 12, 13 and 15: (1) in violation of
constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3) made
through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence
in the record as a whole; and (6) arbitrary and capricious and characterized by an
abuse of discretion or clearly unwarranted exercise of discretion.

VIII. CONCLUSION & PRAYER

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that this Court reverse

the Commission’s Order Granting the Application by Municipal Operations, LLC for New
TPDES Permit No. WQ0016171001. Plaintiff further prays that the Court assess court
costs against the Defendant and accord Plaintiff any further relief, including temporary

relief, to which Plaintiff may be entitled.
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Respectfully submitted,

/s/ Eric Allmon

Eric Allmon

State Bar No. 24031819
eallmon@txenvirolaw.com
PERALES, ALLMON & ICE, P.C.
1206 San Antonio St.

Austin, Texas 78701

512-469-6000 (t) | 512-482-9346 (f)

Counsel for Greater Edwards Aquifer
Alliance
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Brooke T. Paup, Chairwoman
Catarina R. Gonzales, Commissioner
Tonya R. Miller, Commissioner
Kelly Keel, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

October 30, 2025

TO: Persons on the attached mailing list.

RE: Municipal Operations, LLC
TCEQ Docket No. 2024-0670-MWD
SOAH Docket No. 582-25-01778
Permit No. WQ0016171001

Decision of the Commission on Application.

The Texas Commission on Environmental Quality (“TCEQ” or “Commission”) has made a
decision to grant the above-referenced permit application. Enclosed with this letter is a copy of
the Commission’s order. Unless a Motion for Rehearing (“MFR” or “motion”) is timely filed with
the chief clerk, this action of the Commission will become final. A MFR is a request for the
Commission to review its decision on the matter. Any motion must explain why the Commission
should review the decision.

Deadline for Filing Motion for Rehearing.

An MFR must be received by the chief clerk’s office no later than the 25t day after the date that
the Commission’s order on this application is signed. The date of signature is indicated on the
last page of the enclosed order.

Motions may be filed with the chief clerk electronically at www.tceq.texas.gov/goto/efilings or
by filing an original with the Chief Clerk at the following address:

Laurie Gharis, Chief Clerk
TCEQ, MC-105

P.O. Box 13087

Austin, Texas 78711-3087
Fax: 512/239-3311

In addition, a copy of the motion must be sent on the same day to each party in this matter. A
certificate of service stating that copies of the motion were sent to each party in this matter must
also be attached to the motion that is sent to the chief clerk. The procedures for filing and
serving an MFR and responses are located in 30 TAC § 80.272, Texas Governmental Code

§ 2001.146 as revised by Senate Bill 1267 (84th Regular Session, effective September 1, 2015),
and 30 TAC §§ 1.10 and 1.11. The hardcopy filing requirement is waived by the General Counsel
pursuant to 30 TAC § 1.10(h).

P.O. Box 13087 * Austin, Texas 78711-3087 * 512-239-1000 ¢ tceq.texas.gov

How is our customer service?  tceq.texas.gov/customersurvey
printed on recycled paper


http://www.tceq.state.tx.us/
https://www.tceq.texas.gov/goto/efilings

The written motion must contain (1) the name and representative capacity of the person filing
the motion; (2) the style and official docket number assigned by SOAH (if referred to SOAH)
and the official docket number assigned by the Commission; (3) the date of the order; (4) the
particular findings of fact or conclusions of law that are the subject of the complaint and any
evidentiary or legal ruling claimed to be erroneous; and (5) the legal and factual basis for the
claimed error.

Unless the time for the Commission to act on the MFR is extended, the MFR is overruled by
operation of law at 5:00 p.m. on the 55th day after the date that the Commission’s order on this
matter is signed.

If you have any questions or need additional information about the procedures described in this
letter, please call the Public Education Program, toll free, at 1-800-687-4040.

Sincerely,
Laurie Gharis
Chief Clerk
LG/erg
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EXHIBIT B



SOAH DOCKET NO. 582-25-01778
TCEQ DOCKET NO. 2024-0670-MWD

APPLICATION BY MUNICIPAL § BEFORE THE STATE OFFICE
OPERATIONS, LLC FORNEW TEXAS §

POLLUTANT DISCHARGE § OF
ELIMINATION SYSTEM PERMIT NO. §

WQ0016171001 § ADMINISTRATIVE HEARINGS

ALIGNED PROTESTANTS’ MOTION FOR REHEARING

TO THE HONORABLE COMMISSIONERS:

Protestants Greater Edwards Aquifer Alliance (“GEAA”) and the City of Grey
Forest (collectively, “Aligned Protestants™) hereby submit this Motion for Rehearing of the
Commission’s October 28, 2025 Final Order granting the Application by Municipal
Operations, LLC (“Applicant” or “Municipal Operations”) for Texas Pollutant Discharge
Elimination System (“TPDES”) Permit No. WQ0016171001 (hereinafter, the
“Application”). Aligned Protestants move that the Commission set Municipal Operations’
Application for rehearing and, upon rehearing, deny Municipal Operations’ Application.
For support, Aligned Protestants respectfully offer the following:

| Introduction

On May 23, 2022, Municipal Operations filed its Application for TPDES Permit No.
WQ0016171001 with the Texas Commission on Environmental Quality to authorize the
discharge of treated wastewater at a volume of 1,000,000 gallons per day (mgd) from a
domestic wastewater treatment facility (the “Facility”) in Bexar County, Texas. The
Executive Director (“ED”’) determined the Application to be administratively complete on

August 30, 2022. On November 16, 2022, the ED declared that the Application was



technically complete and issued a draft permit. On August 14, 2024, the Commission
granted Aligned Protestants’ requests for a contested case hearing and referred the
Application to the State Office of Administrative Hearings (“SOAH”).!

A preliminary hearing took place on November 21, 2024, via Zoom
videoconference. A hearing on the merits took place from February 18 — 20, 2025, and the
record closed on March 21, 2025. The ALJs provided their Proposal for Decision on May
19, 2025.

On October 22, 2025, the Commission convened a public meeting during which it
voted to grant the Application and issue the TPDES Permit to Municipal Operations. The
Commission’s Order was signed on October 28, 2025, memorializing the decision and
issuing the Permit to Municipal Operations.

Aligned Protestants urge the Commission to grant this Motion, reverse its previous
decision, and deny the Permit for the reasons stated herein.

I1. Summary

TCEQ’s Final Order in this matter improperly allocated the burden of proof to the
Aligned Protestants on many issues, and erred in granting Municipal Operations’ requested
permit. Perhaps most glaringly, the Final Order is premised upon a finding that Helotes

Creek is not fishable/swimmable, despite the fact that the residents of Grey Forest,

! Finding of Fact 22 in the Commission’s Final Order is erroneous in stating that the hearing requests were
granted on August 4, 2024. FOF 22 is not reasonably supported by substantial evidence considering the
reliable and probative evidence in the record as a whole. As discussed herein, this is hardly the only
erroneous FOF in the Final Order.



including many who participated in this proceeding, frequently fish and swim within
Helotes Creek.

The Commission’s dissolved oxygen (“DO”) analysis is flawed for multiple reasons.
The Commission’s conclusions relating to DO are premised upon conclusory opinions
which lack any basis in the data relied upon, and are thus not probative on the issue.
Furthermore, even if the data and opinions relied upon were true (which they are not),
TCEQ has used findings relied upon predictions of DO that are below the applicable
criteria as if they meet or exceed the applicable criteria, which amounts to an improper
alteration of the criteria set forth by rule.

As to water quality concerns that go beyond compliance with DO criteria, TCEQ
has failed to recognize the high aquatic life uses of Helotes Creek through the City of Grey
Forest, and has failed to account for the fishable
swimmable nature of Helotes Creek. According
to TCEQ, Kerry McEntire accomplished the
impossible by catching a fish in Helotes Creek,

since it is absolutely not fishable/swimmable.?

2 Ex. GEAA-601; see COL 8, 11 & 12, finding water quality standard to be met premised upon finding that
Helotes Creek cannot attain fishable/swimmable uses.



The Commission further violated its own rules requiring consideration of toxicity
by refusing to consider the potential impacts of per- and polyfluoroalkyl substances (PFAS)
despite their clear toxicity, as illustrated by the suit filed by the Texas Attorney General
against 3M taking the position that it would be deceptive to claim that PFAS are not toxic.
In this case, the Commission applied, as if it were binding in all cases, a general policy of
that the consideration of PFAS is irrelevant to its water quality permitting toxicity
regulations.

The Commission further erred in violating its own rules relating to the specific
protection of wildlife. The Commission did so by improperly disregarding the possibility
that karst invertebrates could be present in areas proximate to the discharge route, and
failing to perform the case-specific review required to address endangered species.

The Commission also committed several errors in relation to the protection of
groundwater. The Commission improperly applied in a binding manner, as if it were a rule,
a policy that compliance with the Texas Surface Water Quality Standards (TSWQS)
necessarily protects groundwater. Additionally, the Commission improperly failed to
protect the quality of water in the Upper Trinity Aquifer, improperly placed the burden
upon Aligned Protestants to demonstrate that their wells were located in the Upper Trinity
Aquifer, and improperly placed the burden upon Aligned Protestants to demonstrate a
migration pathway for contaminants. Due to the nature of the TSWQS, the Draft Permit
contains no limit on the amount of nitrate which may be discharged. Yet, nitrate is a
parameter of key concern in the groundwater context. Thus, mere reliance upon the

TSWQS is inadequate to protect groundwater.



For these reasons, and others set forth below, the Commission should reconsider its
grant of the Permit, and upon rehearing, the Commission should deny the Permit.

III. The Commission’s Order violates Commission rules relating to dissolved
oxygen.

The Applicant failed to demonstrate that its requested TPDES Permit would comply
with the Texas Surface Water Quality Standards (“TSWQS”) for dissolved oxygen, and the
Commission erred in granting the Applicant’s TPDES Permit despite a failure to
demonstrate that the DO criteria would be met. Because the Commission failed to enforce
an unambiguous numeric regulatory requirement—>by utilizing an unapproved 0.20 mg/L
“margin of safety” and failing to establish that the QUAL-TX model was reliable in this
instance—the Commission’s findings and conclusions regarding this issue are: (1) in
violation of constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3)
made through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence in the
record as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion. The Commission’s refusal to
enforce its own rules and statutory mandates was an abuse of its discretion. Among the
findings of fact (“FOF”’) and conclusions of law (“COL”) that are in error are: FOF 41, 42
and 43 and COL 11.

A. The TSWOS impose mandatory numeric criteria for DO.

Texas Surface Water Quality Standards for DO are one of the few standards with

numeric criteria. There are, for example, no numeric criteria in the TSWQS for 5-day



biochemical oxygen demand (BODS), 5-day carbonaceous biochemical oxygen demand
(CBODYS), or ammonia-nitrogen (NH3-N). However, the results of running the QUAL-TX
model supposedly instruct TCEQ staff as to the proposed effluent limits for these narrative
criteria in order to maintain requisite numeric DO levels.> DO concentrations must be
sufficient to support existing, designated, presumed, and attainable aquatic life uses. 30
Tex. Admin. Code § 307.4(h)(1). Setting aside whether the aquatic life uses (and their
corresponding DO criteria) were properly assigned in Helotes Creek downstream of the
outfall (they were not, and that issue is addressed below), the QUAL-TX model used by
both the Applicant and ED predicts that DO will drop to 2.9 mg/L in the first pond
approximately 0.15 miles downstream of the proposed outfall. This number is below the
DO criteria of 3.0 mg/L at this location, which was set by the ED pursuant to the limited
aquatic life use designation. This is openly not in conformance with the plain language of
the TSWQS and Implementation Procedures (“IPs), which are approved by the United
States Environmental Protection Agency (EPA) and are mandatory standards.

Though the QUAL-TX model is approved by EPA for use by TCEQ when reviewing
domestic TPDES applications, there is nothing in the Memorandum of Agreement or in the
IPs that indicate EPA has approved the deviation from the numeric TSWQS. Said another
way, the Commission does not have the discretion to deviate from the numeric TSWQS,

yet that is what the Commission has done.

3 See Ex. ED-XL-1 at 7:15-19 (Lu Direct).



None of the Commission’s findings of fact, including FOF 41 (finding the ED’s
standard practice is to consider a DO criterion to be met if the QUAL-TX model predicts
a DO concentration within 0.2 mg/L of the assigned criterion), provide support for the
conclusion that the proposed TPDES permit will comply with the TSWQS. Furthermore,
FOF 42 (finding that the DO modeling prediction that the minimum DO concentrations
will be met or exceeded for all water bodies) and FOF 43 (finding that the DO modeling
complied with applicable regulations to ensure the permit would be protective of water
quality) are in error because there is no support in the record. It is undisputed that the ED
applied a minimum DO concentration criteria of 3.0 mg/L at the location of the first pond,
and both the Applicant and ED predict that DO will drop to 2.9 mg/L at this location.
Findings should be stated as the agency’s findings and should relate to material basic facts.
Tex. Health Facilities Comm’n v. Charter Med.—Dallas, Inc., 665 S.W.2d 446, 451 (Tex.
1984). And they should resolve legitimate factual disagreements. /d.; Tex. Gov’t Code §
2001.141. Thus, it is not enough to simply find that the requisite DO criterion in the
TSWQS will be met.

Even if these findings of fact are interpreted as conclusions of law, the
Commission’s Final Order does not include findings of fact to support the conclusion that
the DO modeling predicts that the DO criterion will be met or exceeded for all water bodies
in the discharge route (FOF 42) or that the modeling complied with applicable regulations
(FOF 43). Nor does the Commission’s Final Order include findings to support COL 8

(finding that the prima facie presumption was not rebutted), nor COL 11 (concluding that



the effluent limits in the Draft Permit will comply with the TSWQS in 30 TAC Chapter
307).

“Substantial-evidence analysis entails two component inquiries: (1) whether the
agency made findings of underlying facts that logically support the ultimate facts and legal
conclusions establishing the legal authority for the agency’s decision or action and, in turn,
(2) whether the findings of underlying fact are reasonably supported by evidence.” HMW
Special Util. Dist. v. Pub. Util. Comm ’n, No. 03-21-00234-CV, 2023 WL 2191329 at *3
(Tex. App.—Austin Feb. 24, 2023, pet. denied) (mem. op.) (quoting AEP Tex. Commercial
& Indus. Retail, Ltd. Pship v. Public Util. Comm’n of Tex., 436 S.W.3d 890, 905 (Tex.
App.—Austin 2014, no pet.)). The Commission’s Final Order fails to satisfy both of these
two components with regard to the DO criteria in TSWQS.

Due to the Commission’s failure to comply with its own rules creating a dissolved
oxygen criteria of 3.0 mg/L within the first pond downstream of the discharge, FOF 41, 42
and 43 and COL 8, 10, 11 and 12 in the Commission’s Final Order are: (1) in violation of
constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3) made through
unlawful procedure; (4) affected by other error of law; (5) not reasonably supported by
substantial evidence considering the reliable and probative evidence in the record as a
whole; and (6) arbitrary and capricious and characterized by an abuse of discretion or

clearly unwarranted exercise of discretion.



B. The undisputed evidence in the record establishes that the Applicant
failed to verify that the QUAL-TX modeling results were reliable in this
instance.

The IPs direct TCEQ to use site-specific hydraulic information “if it is available and
of acceptable quality.”* Upon judicial review of TCEQ decisions relating to water quality
permitting, conformance with the IPs is an important consideration. Save Our Springs All.,
Inc. v. Tex. Comm’n on Envtl. Quality, 713 S.W.3d 308, 321 (Tex. 2025) (“[T]he main issue
turns on the proper construction and application of the antidegradation standards in 30
Texas Administrative Code section 307.5 and corresponding implementation procedures.”
(emphasis added)). The explicit language of the rules and IPs is important, as a court will
only defer to an agency’s interpretation of its rule if the rule is ambiguous. Wal-Mart Stores,
Inc. v. Xerox State & Local Solutions, Inc., 663 S.W.3d 569, 581 (Tex. 2023). The IPs do
not instruct TCEQ to omit site-specific information from its consideration of DO simply
because that site-specific information is not provided with the application or because not
enough site-specific information is readily available to calibrate every parameter in the
model. In fact, the evidentiary record shows that the TCEQ’s General Guidance document
for the modeling review actually instructs the modeler to look for pertinent information,
which could include “site specific hydraulic data, or additional maps that portray the area,
or comments on inspection reports that may describe the receiving waters, etc.”> TCEQ
has not only failed to consider site-specific information, the agency has actually refused to

consider site-specific information that was available for the reason that they would need

4 Ex. ED-ML-6 at 0108.
> Ex. ED-XL-6 at 0502.



“all the information.”® But there is no support in the IPs and EPA-approved documents for
this approach.

Ultimately, witnesses for both the Applicant and the ED acknowledge that the
uncalibrated QUAL-TX model does not accurately predict the concentration of DO that
will be maintained in Helotes Creek. Still, neither the witness for the Applicant nor the ED
attempted to verify whether the QUAL-TX modeling results were nevertheless reliable in
order to predict that the concentration of DO would never fall below the requisite DO
criteria. Thus, the evidence establishes that there is a reasonable potential that the discharge
will result in a violation of the water quality standards, namely the numeric DO criteria.
There is no evidence in the record to support the affirmative determination that the
Applicant ensured that the DO criteria would be met.

Relatedly, the Commission’s Final Order does not include any findings of fact to
support a conclusion that the DO criteria in Helotes Creek will be met. Finding of Fact 39
is made up of two findings. First, FOF 39 finds that in the absence of adequate site-specific
width, depth, flow, and velocity data for the receiving water body, the ED uses standardized
hydraulic coefficient assumptions downstream. This may be so, but this finding alone does
not support a conclusion that the DO criteria in Helotes Creek will be met.

Second, FOF 39 finds that these “assumptions have been shown to be representative
of Texas streams and have been approved by TCEQ and the EPA.” The IPs, which are

approved by TCEQ and EPA, do not support this finding. The IPs plainly state that the

®Tr. Vol. 3 at 123:7-19 (Lu Cross).
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“equations using data collected during studies performed throughout the state, and the
coefficients represent the median values from those data.”” While some default rates may
be “representative,” the stream hydraulic information is explicitly developed using median
values. By definition, there will be streams in Texas with hydraulic characteristics having
values on both sides of the median value. Therefore, TCEQ’s analysis cannot end there.
But that is where it ends in the Commission’s Final Order.

In order to support the conclusion of law (COL 11) that the proposed discharge will
achieve the minimum DO concentrations in compliance with the TSWQS in Chapter 307,
the Commission would have needed to go further. The Commission must find that the
actual hydraulic characteristics relied upon were representative of Helotes Creek (the
evidence shows they were not) or that the results of using the default hydraulic
characteristics were verified, nevertheless. A matter is not true merely because an expert
says it is so. Gammill v. Jack Williams Chevrolet, Inc. 972 SW.2d 713, 726 (Tex. 1998).
Rather, where the analytical gap between the data and the opinion offered is simply too
great, then an expert opinion is not reliable. /d. Bare, baseless opinions will not support a
judgment even if there is no objection to their admission in evidence. City of San Antonio
v. Pollock, 284 S.W.3d 809, 816 (Tex. 2009). Even when a basis is offered for an opinion,
if that basis does not, on its face, support the opinion, the opinion is still conclusory. /d.

All parties agree that the default hydraulic characteristics were not representative of

Helotes Creek. They represented statewide medians, rather than accurate characterizations

7 Ex. ED-ML-6 at 0108.
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of Helotes Creek. The Final Order asserts that “these assumptions have been shown to be
representative of Texas streams and have been approved by TCEQ and EPA.”® But, there
is no data showing that these assumptions are representative of Helotes Creek — the
necessary showing in this case for the modeling results to be probative. Under these
circumstances, it was incumbent on the Applicant to take the second step of verifying that
the QUAL-TX modeling results were in fact reliable to provide accurate results for Helotes
Creek. Because the Applicant did not perform this second step, there is no conclusion or
factual finding that indicates how the Applicant’s evidence demonstrated compliance with
the requirement to ensure DO criteria will be met. The analytical gap between this
statewide data and the highly-specific conclusions as to the DO in Helotes Creek (fo the
nearest tenth of a mg/L) 1s so great that the opinions offered regarding the exact DO to be
anticipated in Helotes Creek are simply conclusory, and cannot support a factual finding
that the DO standards have been met. Of course, an agency cannot justify reliance upon
conclusory opinions merely by adopting a standard practice of relying on conclusory
opinions.

In sum, the Applicant had the burden of proof. The Commission’s failure to require
the Applicant to meet its burden with regard to DO is arbitrary and capricious, an abuse of
discretion, in violation of a statutory provision, in excess of its statutory authority, and

violated the due process rights of the Aligned Protestants.

8 Final Order at FOF 39.
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Due to the Commission’s refusal to consider site-specific discharge route
information (contrary to the Commission’s IPs), and reliance on conclusory expert
opinions to find and conclude that the DO criteria had been met, FOF 39, 40, 41, 42 and
43, as well as COL 8, 10, 11 and 12, are: (1) in violation of constitutional or statutory
provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful procedure; (4)
affected by other error of law; (5) not reasonably supported by substantial evidence
considering the reliable and probative evidence in the record as a whole; and (6) arbitrary
and capricious and characterized by an abuse of discretion or clearly unwarranted exercise
of discretion.

IV. The Commission’s Final Order also violates the Texas Surface Water Quality
Standards for parameters other than dissolved oxygen.

A. When complied with, the Texas Surface Water Quality Standards
(embodied at Chapter 307 of the TCEQ rules) protect existing uses,
prevent degradation of water quality, and prevent toxic discharges.

TCEQ has a responsibility to ensure that each TPDES permit issued contains
conditions sufficient to protect the TSWQS under Texas Water Code Chapter 26.

National Pollutant Discharge Elimination System (NPDES) permits are issued
pursuant to authority delegated to the State of Texas by the EPA. For such a permit,
TCEQ’s regulations at 30 Tex. Admin. Code § 305.531(4) incorporate the federal
regulations of 40 C.F.R. § 122.44. That incorporated regulation requires that each NPDES
permit incorporate any requirements necessary to achieve the state’s water quality

standards. 40 C.F.R. § 122.44(d).
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The TSWQS applicable to this permit include the Tier 1 anti-degradation review
(30 Tex. Admin. Code § 307.5(b)(1)), Tier 2 anti-degradation review (30 Tex. Admin.
Code § 307.5(b)(2)), the general criteria of the TSWQS (30 Tex. Admin. Code § 307.4)
(which include prohibitions on excessive algal growth and require that surface waters be
maintained in an aesthetically attractive condition), and the toxicity prohibitions of the
TSWQS (30 Tex. Admin. Code § 307.6(b)(2),(4)).

1. Tier 1 Anti-degradation Review (Protection of Attainable Uses).

The Tier 1 anti-degradation review of 30 Tex. Admin. Code § 307.5(b)(1) requires
that a draft permit maintain existing uses and water quality sufficient to maintain those
existing uses. For purposes of this regulation, “existing uses” includes more than just the
uses that the waters are capable of attaining in their current state. Rather, “existing uses”
includes, “a use that is currently being supported by a specific water body or that was
attained on or after November 28, 1975.” 30 Tex. Admin. Code § 307.3(27). Thus, even if
a water body has been degraded over time such that a previously attainable use is no longer
supported by the actual conditions of the receiving waters, the permit must include
conditions that will ensure achievement of that historically higher use.

2. Tier 2 Anti-degradation Review (Protection Against
Degradation).

The Tier 2 anti-degradation review is intended to ensure that the protection of
existing uses, required by Tier 1, does not become a floor to which all waters in the State

sink. Thus, the Tier 2 review seeks to ensure that any degradation of high-quality waters is
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specifically justified as necessary. In particular, 30 Tex. Admin. Code § 307.5(b)(2)
provides that:
No activities subject to regulatory action that would cause degradation of
waters that exceed fishable/swimmable quality are allowed unless it can be
shown to the commission's satisfaction that the lowering of water quality is
necessary for important economic or social development. Degradation is
defined as a lowering of water quality by more than a de minimis extent, but
not to the extent that an existing use is impaired. Water quality sufficient to
protect existing uses must be maintained. Fishable/swimmable waters are
defined as waters that have quality sufficient to support propagation of
indigenous fish, shellfish, terrestrial life, and recreation in and on the water.
Municipal Operations’ proposed discharge would flow into Helotes Creek and then
into Lower Leon Creek, Segment 1906 of the San Antonio River Basin, the first
downstream classified receiving water. TCEQ Rule 307.10(1) has designated high aquatic
life uses, primary contact recreation, and public water supply for Segment 1906. 30 Tex.
Admin. Code § 307.10(1). Accordingly, the receiving waters of Lower Leon Creek are
“fishable/swimmable,” and subject to the requirements of a Tier 2 review. As discussed
further below, the waters of Helotes Creek were also demonstrated to be

fishable/swimmable.

3. General Criteria

The TSWQS at 30 Tex. Admin. Code § 307.4 also establish several general criteria
for surface waters, including both narrative criteria and numeric criteria. These criteria
apply to all surface water in the State and specifically apply to substances related to waste
discharges or human activity. 30 Tex. Admin. Code § 307.4(a).

Among these general criteria, nutrients from permitted discharges “must not cause

excessive growth of aquatic vegetation that impairs an existing, designated, presumed or
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attainable use.” 30 Tex. Admin. Code § 307.4(e). In addition, surface waters must not be
toxic to humans or terrestrial or aquatic life. 30 Tex. Admin. Code § 307.4(d). Moreover,
surface waters must be “maintained in an aesthetically attractive condition.” 30 Tex.
Admin. Code § 307.4(b)(4). These general criteria also require dissolved oxygen
concentrations sufficient to support existing, designated, and presumed aquatic life uses,
which are determined further in 30 Tex. Admin. Code § 307.7. 30 Tex. Admin. Code §
307.4(h).

4. Specific Toxic Prohibitions

In addition to the prohibition on toxicity set forth in the general criteria, the TSWQS
further specifically provide that water in the State subject to aquatic life use must not be
chronically toxic to aquatic life. 30 Tex. Admin. Code § 307.6(b)(2). This rule also requires
that water in the State must be maintained to preclude adverse toxic effects on aquatic life
or terrestrial life. 30 Tex. Admin. Code § 307.6(b)(4).

B. The Commission’s Final Order violates the Tier 1 anti-degradation
protections of the TSWOS at 30 Tex. Admin. Code § 307.5(b)(1).

1. TCEQ erred in failing to recognize the high aquatic life uses of
downstream portions of Helotes Creek.

TCEQ determined that Helotes Creek within Guajolote Ranch had minimal aquatic
life use in Helotes Creek upstream of the unnamed tributary on the facility site, and limited
aquatic life uses downstream from that point throughout the City of Grey Forest to the

confluence of Helotes Creek with Lower Leon Creek/Segment 1906.° This demonstrated

° Final Order at FOF 36.
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the Commission’s ability to separate water bodies into separate uses for separate portions
of a water body.

But the Commission’s designation of the entirety of Helotes Creek downstream of
as subject to only limited aquatic life use was in error. TCEQ’s Implementation Procedures
note that “Unclassified intermittent streams with perennial pools are presumed to have a
limited aquatic life use and corresponding dissolved oxygen criterion.”'? “Higher uses will
be maintained where they are attainable.”!! Water bodies with “limited” aquatic life uses
are characterized by uniform habitat characteristics, with most regionally expected species
absent, a low diversity of species, and a low species richness. 2 Helotes Creek demonstrates
an abundance of species present — ranging from spotted bass, to crayfish, to sun perch, to

multiple species of turtles, along with frogs. '

Red Eared Baby Slider Turtle near Helotes Creek'*

1" Ex. ED-ML-6 at 0039 (Table 1) — 0040.

" 1d. at 0040.

12 Id. at 0039.

3 Ex. GEAA-600, 601, 602, 605, 606, 607, 608 & 610.
4 Ex. GEAA-607.
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Spiny Softshell Turtle near Helotes
Creek!®

18

607.
610

Crayfish caught in Helotes Creek '

S Ex. GEAA
1 Ex. GEAA



Rio Grande Leopard Frog near Helotes Creek!’

Considering this richness of species, Helotes Creek through the City of Grey Forest
should not have been categorized as subject to limited aquatic life use. Helotes Creek
should have been evaluated as subject to the high aquatic life uses that exist within that
waterbody. Due to the Commission’s failure to recognize the high aquatic life uses of
Helotes Creek, FOF 36, 37, 49 and 67 and COL 8, 10, 11 and 12 in the Commission’s Final
Order are: (1) in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s
authority; (3) made through unlawful procedure; (4) affected by other error of law; (5) not
reasonably supported by substantial evidence considering the reliable and probative
evidence in the record as a whole; and (6) arbitrary and capricious and characterized by an

abuse of discretion or clearly unwarranted exercise of discretion.

7Ex. GEAA-608.
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2. TCEQ erred in failing to protect the high aquatic life uses of
Helotes Creek in light of the impacts of excessive algal growth.

Dr. Lauren Ross explained how the proposed discharge could result in excessive
algal growth when considering the similarities of the proposed discharge and the receiving
waters to other discharges where problems have occurred.

The condition of the Lower San Gabriel River downstream of the City of Liberty
Hill’s wastewater discharge demonstrates the impact of a municipal wastewater discharge

on algal growth in a similar Texas Hill Country stream:

Photograph DSCN1192 by Dr. Lauren Ross of the South Fork of the San
Gabriel River Downstream from the City of Liberty Hill Municipal Wastewater
Discharge taken on August 5, 2020.8

3 Ex. GEAA-112 at 1.
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East Lick Creek downstream of the discharge of the West Cypress Hills subdivision

is another similar Texas Hill Country stream that has also experienced excessive algal

growth in response to the introduction of municipal wastewater:

Photograph DSC00989 by Dr. Lauren Ross of East Fork of Lick Creek
downstream from West Cypress Hills Discharge taken on May 25, 2018."

Dr. Ross, who has extensive experience analyzing water quality in these Texas Hill
Country streams, testified that both the Lower San Gabriel River and East Lick Creek are
similar to Helotes Creek and Lower Leon Creek because these waters are all characterized
by flat, limestone streambeds and relatively shallow waters that receive adequate sunlight

to encourage algal growth.?°

" Ex. GEAA-112 at 2.
**Tr. Vol. 1 at 138:16 — 140:5.
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During the hearing on the merits, Applicant’s biologist Paul Price called into
question whether these Texas Hill Country streams are comparable and whether the
receiving waters downstream of Municipal Operations’ proposed discharge would
experience similarly excessive algal growth. Particularly, Dr. Price questioned whether
excessive algal growth could occur in areas of Helotes Creek experiencing little to no
streamflow.?! Dr. Price did recognize that, similar to the Lower San Gabriel River, Helotes
Creek is characterized by large boulders, which have a tendency to cause algal plugs.?? He
further admitted that these large boulders could trap patches of algae in the impounded
areas of Helotes Creek. He simply did not think that the Commission should care about
such algal growth:

Q: And so would your testimony be that . . . putting aside the dry areas . . .

that there wouldn’t be significant algal growth in those areas similar to the

picture we're looking at [in the Lower San Gabriel River]?

A: There probably will be some that you could see, whoa, there’s a patch

of algae, as you walk by the stream. But so what? It's a natural—it's a

natural thing to happen.?

However, Dr. Price did not explain why—if large algal patches are “natural” in
Texas Hill Country streams—the current natural conditions of Helotes Creek and Lower

Leon Creek are clear with no signs of excessive algal blooms, even in impounded areas.

Dr. Price also failed to challenge that such conditions are not natural where phosphorus

2I'Tr. Vol. 2 at 159:3-16.
21d
B Id. at 159:17-25.
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levels are as low as they are under current natural conditions within Helotes Creek, as Dr.
Ross testified.?*

Dr. Price did, however, admit that the excessive algal blooms in the Lower San
Gabriel River and East Lick Creek would nof be considered “aesthetically pleasing” by the
general public.?’ He testified that he would consider the conditions depicted in the above
pictures of Helotes Creek downstream of the proposed discharge to be “aesthetically
pleasing.”?¢ He further testified that the general public would not want to wade or swim in
the depicted algal conditions in the Lower San Gabriel River and East Lick Creek—in fact,
he said his grandchildren would likely not want to swim there.?’ Dr. Price also admitted
that thick algal mats could impede fishing.?®

The impact of increased phosphorus in Texas Hill Country streams is well
documented and is demonstrated by the above pictures of excessive algal blooms in the
Lower San Gabriel River and in East Lick Creek downstream of municipal wastewater
discharges. With increased phosphorus concentrations, the dominant algae species shifts,
allowing the growth of long strands of a type of algae known as “Cladophora sp.”*
Furthermore, Dr. Ross testified that available data demonstrates “significant changes in

benthic algae when total phosphorus concentrations in Texas Hill Country streams increase

to more than 0.02 to 0.05 mg/L.”*° Under ordinary conditions, Helotes Creek directly

24 Ex. GEAA-100 at 16:12-21.

2 Tr. Vol. 2 at 163:1-9.

26 Tr. Vol. 2 at 166:6-8.

Y Id. at 160:24 — 161:14.

B Id. at 161:13-23.

2 Ex. GEAA-100 at 16:14-20.

30 Id. at 16:23-26; Ex. GEAA-119, Figure 4.
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downstream of the proposed discharge is dry outside of intermittent pools, meaning that
the discharge will not undergo any dilution of phosphorus concentrations as it travels
within this stretch of the discharge route.>!

As described above, Applicant’s own biologist admitted that the proposed discharge
may cause algal plugs in intermittent pools in Helotes Creek. However, Dr. Price dismissed
algal growth as a “natural” occurrence.’ This analysis is oversimplified and fails to
recognize that increased phosphorus concentrations in wastewater promote the growth of
different and excessive algae than would be present under “natural conditions.” In fact, Dr.
Price found that the algal conditions in the Lower San Gabriel River and East Lick Creek
would not be considered “aesthetically pleasing” by the general public,** but was unable
to significantly differentiate these water bodies from the impounded areas of Helotes
Creek. The Applicant did not otherwise present any evidence sufficient to demonstrate that
a total phosphorus limit of 0.15 mg/L would maintain the “aesthetically attractive”
conditions of Helotes Creek in compliance with the General Texas Water Quality Criteria
under 30 Tex. Admin. Code § 307.4(a)(4).

Furthermore, excessive algae growth leads to decreased species diversity and would
affect the aquatic life uses and primary contact recreation uses of the receiving waters.

Research demonstrates a decline in species diversity when total phosphorus

concentrations increase from less than 0.025 to 0.1 mg/L.** For this reason, Dr. Ross

31 Ex. GEAA-100 at 6-10.

32Tr. Vol. 2 at 159:17-25.

3 Tr. Vol. 2 at 163:1-9.

3 Ex. GEAA-100 at 16:21-23; Ex. GEAA-118 at 5, Figure 1.
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testified that “[t]he concentration of total phosphorus in Texas Hill Country streams like
Helotes Creek should be maintained at 0.02 mg/L to maintain natural algae assemblages
and to protect the most sensitive fish species.”* The conditions in the Lower San Gabriel
River and East Lick Creek demonstrate how thick algal mats impede the ability of the
general public to swim, wade, fish, and otherwise recreate in the receiving waters, as
admitted by Dr. Price.?® This alteration of the conditions of Helotes Creek so as to prevent
the attainment of high aquatic life uses renders the issuance of the Permit in violation of
the Tier 1 anti-degradation review of 30 Tex. Admin. Code § 307.5(b)(1).

Due to the Commission’s failure to adequately address the potential for the impacts
of excessive algal growth upon the high aquatic life uses of Helotes Creek, FOF 10, 37, 45,
47 and 49, as well as COL 8, 10, 11 and 12, are: (1) in violation of constitutional or statutory
provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful procedure; (4)
affected by other error of law; (5) not reasonably supported by substantial evidence
considering the reliable and probative evidence in the record as a whole; and (6) arbitrary
and capricious and characterized by an abuse of discretion or clearly unwarranted exercise

of discretion.

35 Ex. GEAA-100 at 16:26-28.
36 Tr, Vol. 2 at 160:24 — 161:23.
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C. Due to the failure to conduct any Tier 2 anti-degradation review for
Helotes Creek, the Commission’s Final Order violates the Tier 2 anti-
degradation protections of the TSWQOS at 30 Tex. Admin. Code §

307.5(b)(2).

TCEQ erred in neglecting to subject Helotes Creek to a Tier 2 anti-degradation

review premised upon the mistaken characterization of Helotes Creek as not
fishable/swimmable.

TCEQ’s Tier 2 anti-degradation review applies to all waters that are
fishable/swimmable. The evidence establishes beyond any dispute that Helotes Creek is
both fishable and swimmable and, thus, should have been subjected to a Tier 2 anti-
degradation review.

Kerry McEntire and others fish in Helotes Creek in the City of Grey Forest
downstream of the proposed discharge for spotted bass, crayfish, and sun perch.>’ Mr.
McEntire testified that whenever he goes fishing in Helotes Creek, he is virtually

guaranteed to catch sun perch.®

37 See, generally, Ex. GEAA-600 at 10-13, 5:4-7, 6:18 — 7:7.
3% Ex. GEAA-600 at 4-7.
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Kerry McEntire with Spotted Bass Sun Perch Caught in Helotes Creek
caught in Helotes Creek*

Consistent with the presence of this wildlife, and the associated fishing activities,
Helotes Creek is “fishable.”

Furthermore, the uncontroverted evidence demonstrates that Helotes Creek is
“swimmable.” Kerry McEntire offered unchallenged testimony that he learned to swim in
Helotes Creek, that he has taught his children to swim in Helotes Creek, and that insects

land on his feet while he is floating in the swimming hole along Helotes Creek.*!

¥ Ex. GEAA-601.
40 Ex. GEAA-605; Ex. GEAA-600 at 5:2-7.
' Ex. GEAA-600 at 3:10-12, 5:11-14.
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The TCEQ staff acknowledge that their aquatic life use determinations are
preliminary, meaning they may be modified if new information is received.*? In this case,
the additional information developed as a result of the hearing warranted treatment of the
unnamed tributary as subject to no less than intermediate aquatic life use, and
“fishable/swimmable.”

Because Helotes Creek was classified as not fishable/swimmable, the TCEQ
performed no Tier 2 anti-degradation review whatsoever with regard to Helotes Creek. In
other words, TCEQ failed to undertake any effort to ensure that the quality of water within
Helotes Creek was not degraded.

Due to TCEQ’s failure to recognize Helotes Creek as fishable/swimmable, and
TCEQ’s failure to perform any Tier 2 anti-degradation review of Helotes Creek, TCEQ’s
decision violated 30 Tex. Admin. Code § 307.5(b)(2), and FOF 36, 37, 38, 43 and 51, as
well as COL 8, 10, 11 and 12, are: (1) in violation of constitutional or statutory provisions;
(2) in excess of TCEQ’s authority; (3) made through unlawful procedure; (4) affected by
other error of law; (5) not reasonably supported by substantial evidence considering the
reliable and probative evidence in the record as a whole; and (6) arbitrary and capricious

and characterized by an abuse of discretion or clearly unwarranted exercise of discretion.

2d. at 1-2.
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D. TCEQ’s Tier 2 anti-degradation review was flawed for its failure to
consider alternatives, and TCEQ erred in premising its decision upon
consideration of a settlement agreement requiring beneficial reuse that
is not required by the permit.

A wholistic review of the potential impact of the discharge upon Helotes Creek
would have revealed that the impact of the discharge was greater than de minimis. The
potential for algal growth discussed above is greater than de minimis. Had the required
alternatives review been performed, a genuine consideration of the proposal to land apply
the effluent by beneficial use (as set forth in Applicant’s settlement with San Antonio
Metropolitan Health District**) would have been given public consideration. The full
consequences of both options would have been subject to public scrutiny, with the public
able to have input on the risks of each option, as well as the fact that neither option was
necessary due to the speculative nature of the development. The beneficial reuse option
reflected in the settlement agreement between Applicant and San Antonio Metropolitan
Health creates its own risk of contamination of the underlying karst aquifer, and rapid
movement of effluent into Helotes Creek and area wells. Applicant relied upon this
settlement agreement in closing arguments and argument before the Commission. The
consideration of this settlement agreement by the ALJs and the Commission without
providing Aligned Protestants with the opportunity to respond violated Aligned

Protestants’ due process rights, and Aligned Protestants’ right to present argument and

4 See Attachment A (Settlement Agreement between Applicant and San Antonio Metropolitan Health
District, Dec. 23, 2024).
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evidence on each issue presented in a hearing, pursuant to Texas Government Code Section
2001.051(2).

Applicant’s settlement by which it agreed to implement such beneficial reuse
demonstrates that this was an alternative that should have been considered and fully
evaluated under a proper Tier 2 analysis. FOF 8, 10, 11, 43,47, 48, 51, 54 and 67, as well
as COL 8, 10, 11 and 12 (reflecting TCEQ’s failure to perform a Tier 2 anti-degradation
review to determine whether the discharge was necessary in light of this alternative, and in
light of the speculative nature of the development proposed to be served by the wastewater
treatment plant producing the discharge, as well as the Commission’s improper
consideration of the settlement agreement in determining compliance with regulations
other than Tier 2 anti-degradation requirements), were: (1) in violation of constitutional or
statutory provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful
procedure; (4) affected by other error of law; (5) not reasonably supported by substantial
evidence considering the reliable and probative evidence in the record as a whole; and (6)
arbitrary and capricious and characterized by an abuse of discretion or clearly unwarranted
exercise of discretion.

Aligned Protestants objected to the admission of testimony regarding this settlement
agreement, as it was not part of the requirements of the permit, including testimony by
Keith Arrant.** The ALJs overruled these objections by Order No. 3. That Order was in

error for admitting discussion of this settlement agreement, as it was irrelevant since it is

* Aligned Protestants’ Objections to and Motion to Strike Portions of Applicant and Executive Director’s
Prefiled Testimony and Exhibits, Feb. 7, 2025.
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not a requirement of the permit. The ALJs relied upon this settlement agreement within the
PFD.* The Commission’s consideration of this settlement agreement, without
incorporating compliance with the settlement agreement as a binding term of the permit,
or as a required alternative to discharge, rendered FOF 43, 48, 49, 51 and 61, as well as
COL 8,10, 11 and 12: (1) in violation of constitutional or statutory provisions; (2) in excess
of TCEQ’s authority; (3) made through unlawful procedure; (4) affected by other error of
law; (5) not reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole; and (6) arbitrary and capricious and
characterized by an abuse of discretion or clearly unwarranted exercise of discretion.

E. TCEQ’s decision violates the general criteria of the TSWOS at 30 Tex.
Admin. Code § 307.4.

1. The authorized discharge of phosphorus has a reasonable
potential to result in excessive algal growth and not maintain the
aesthetically attractive condition of the receiving waters, in
violation of 30 Tex. Admin. Code § 307.4(b)(4) and (e).

As discussed extensively above, the proposed discharge was shown to have the
potential to cause excessive algal growth. Issuance of the Permit despite this potential was
a violation of the general criteria of the TSWQS at 30 Tex. Admin. Code § 307.4. For this
reason, FOF 45 and COL 8§, 10, 11 and 12 are: (1) in violation of constitutional or statutory
provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful procedure; (4)
affected by other error of law; (5) not reasonably supported by substantial evidence

considering the reliable and probative evidence in the record as a whole; and (6) arbitrary

4 See PFD at 1.
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and capricious and characterized by an abuse of discretion or clearly unwarranted exercise
of discretion.

2. The authorization of the discharge without any consideration of
toxic PFAS violates 30 Tex. Admin. Code § 307.4(d).

While no specific regulatory standards exist for Contaminants of Emerging Concern
(“CECs”), including PFAS, consideration of the impacts of toxic substances is necessary
under the TCEQ general criteria found at 30 Tex. Admin. Code § 307.4(d): “Surface waters
must not be toxic to man from ingestion of water, consumption of aquatic organisms, or
contact with the skin, or to terrestrial or aquatic life.”

The impacts on human and aquatic health of one form of CECs, per- and
polyfluoroalkyl substances (“PFAS”), in drinking water and surface water have been
evaluated by the U.S. EPA. In April 2024, EPA established enforceable primary drinking
water standards for CECs, including PFAS. 89 Fed. Reg. 32532. In December 2024, EPA
established the Draft National Recommended Ambient Water Quality Criteria for PFAS.
89 Fed. Reg. 105041. EPA’s April 2024 Final Rule found that “animal toxicity studies have
reported adverse health effects after oral HFPO-DA exposure, including liver and kidney
toxicity and immune, hematological, reproductive, and developmental effects” and “may
have an adverse effect on the health of persons.” /d. at 32544. EPA’s health advisories,
which identify the concentration of chemicals in drinking water at or below which adverse
health effects are not anticipated to occur, are: 0.004 parts per trillion (ppt) for
perfluorooctanoic acid (PFOA), 0.02 ppt for perfluorooctane sulfonic acid (PFOS), and

2,000 ppt for potassium perfluorobutane sulfonate (PFBS). 87 Fed. Reg. 36848 (June 21,
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2022). These EPA rules and guidance are relevant to surface quality analysis because,
under this rule, CECs such as PFAS are properly considered toxic substances under TCEQ
Rules 307.4(d) and 307.6.

The toxicity of PFAS has also been noted by the State of Texas in its suit against
3M Company, Corteva, Inc., DuPont De Nemours, Inc. and EIDP, Inc. f/k/a E.I. Du Pont
de Nemours and Company.* In the Original Petition for that action, the State of Texas
noted that, “3M has known for decades that the PFAS contained in its products, such as
PFOS, are toxic and adversely affect the environment and human health.”*” The State of
Texas went on to state that:

PFAS are “persistent, bioaccumulative and toxic” (“PBT”), and exposure in

humans may be associated with diseases such as cancer and decreased

vaccine response. Further, PFAS, once introduced into the environment,
accumulate in fish, game, and other animal and plant life, contaminate
drinking water and other natural resources, and accumulate in the blood of
humans.*
As discussed above, the general criteria TSWQS in Chapter 307 of the TCEQ rules, at
307.4(d), provide that “Surface waters must not be toxic to man from ingestion of water,
consumption of aquatic organisms, or contact with the skin, or to terrestrial or aquatic life.”
It is uncontested that the discharge will potentially contain PFAS.* Since PFAS are toxic,

and TCEQ’s rules require that surface waters must not be toxic, a consideration of the

impact of PFAS within the discharge is necessary in order to determine that the discharge

% Ex. GEAA-123 (Offer of Proof).

4T Ex. GEAA-123 (Offer of Proof) at 22.
* Ex. GEAA-123 (Offer of Proof) at 3.
* Ex. GEAA-300 at 6.
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does not have a reasonable potential to result in a violation of the TSWQS. Yet, TCEQ
entered FOF 55, stating that, “Similar to PFAS, TCEQ has no rules regulating
Contaminants of Emerging Concern,” and FOF 56, stating that, “TCEQ’s rules concerning
toxicity do not regulate PFAS or CECs.” TCEQ erred in entering these findings,
considering the relevance of PFAS.

Due to the harmful effects of PFAS, it is also impossible to determine that attainable
uses of a water body will be protected as required under the Tier 1 anti-degradation review,
and that a discharge will not cause degradation, as required under the Tier 2 anti-
degradation review unless the impacts of PFAS are considered.

Applicant referenced a prior order of the TCEQ as establishing, “a clear policy and
established precedent” that TCEQ does not regulate CECs as a matter of law, and TCEQ
does not consider CECs (which would include PFAS) to be relevant or material to the
issuance of a TPDES permit.>® To the degree that the Commission relied upon this prior
order as establishing general Commission policy, the Commission has engaged in relying
upon an invalid rule.

Due to the Commission’s disregard for PFAS contained within the discharge, FOF
10, 11, 49, 51, 55, 56 and 68 as well as COL 5, 8, 10, 11 and 12 are: (1) in violation of
constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3) made through

unlawful procedure; (4) affected by other error of law; (5) not reasonably supported by

%0 Applicant’s Objections to the Direct Testimony and Exhibits of Protestants, Feb. 7, 2025, at 2, citing An
Order Granting the Application by Highland Lakes Midlothian I, LLC for TPDES Permit No.
wQ0015999001, TCEQ Docket No. 2023-0844-MWD, SOAH Docket No. 582-23-23818, Explanation of
Changes at 12 (Aug. 5, 2024).
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substantial evidence considering the reliable and probative evidence in the record as a
whole; and (6) arbitrary and capricious and characterized by an abuse of discretion or
clearly unwarranted exercise of discretion.

3. The Commission erred in refusing to admit evidence relating to
PFAS contamination.

As part of the prefiled testimony offered during the contested case hearing, Aligned
Protestants offered Exhibit GEAA-123, which was a copy of Plaintiff’s Original Petition
in the matter of State of Texas v. 3M Company,; Corteva, Inc., DuPont de NeMours, Inc.,
and EIDP, Inc f/k/a E.I. Du Pont de Nemours and Company, Docket No. DC-C202400996,
18th Judicial District, Johnson County, Texas.

This Exhibit was objected to by Applicant based on Texas Rule of Evidence 401,
asserting that “TCEQ does not regulate PFAS in wastewater permitting cases despite the
State of Texas’ recent filing of this pending lawsuit.”! The ALJs sustained this objection
by the ALJs’ February 13, 2025 Order No. 3: Addressing Prehearing Matters. The ALJs
reiterated this ruling during the hearing on the merits.>> The ALJs’ decision to strike this
Exhibit was in error, as the document is relevant to a determination of whether PFAS
constitute a toxic pollutant, and the discharge of toxic pollutants must be addressed in the
permitting process pursuant to 30 Tex. Admin. Code §§ 305.531(4), 307.1, 307.4(d) and

307.6.

3! Applicant’s Objections to the Direct Testimony and Exhibits of Protestants, Feb. 7, 2025, at 27, see also
id. at 2-3.
*2Tr. Vol. 1 at 120.
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Because Exhibit GEAA-123 was relevant, and the ALJs improperly struck the
Exhibit as irrelevant, the ALJs” Order No. 3 striking the Exhibit, the ALJs’ reiteration of
that ruling, the Commission’s adoption of that ruling, FOF 49, 51, 54 and 61, and COL 8§,
10 and 15 (on which Exhibit GEAA-123 would have been relevant) are: (1) in violation of
constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3) made through
unlawful procedure; (4) affected by other error of law; (5) not reasonably supported by
substantial evidence considering the reliable and probative evidence in the record as a
whole; and (6) arbitrary and capricious and characterized by an abuse of discretion or
clearly unwarranted exercise of discretion.

V. The Commission’s Final Order violates the Commission’s rules relating to

groundwater, and the Commission improperly excluded evidence relating to
groundwater impacts of the facility and discharge.

A. Applicable Law

Under Texas Water Code § 26.401(c)(1), it is State policy that “discharges of
pollutants, disposal of wastes, or other activities subject to regulation by state agencies be
conducted in a manner that will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard.”

30 Tex. Admin. Code § 309.12 further requires that the “[t]he commission may not
issue a permit for a new facility . . . unless it finds that the proposed site, when evaluated
in light of the proposed design, construction or operational features, minimizes possible
contamination of water in the state.” In making this determination, the same rule provides

that the Commission may consider several factors, including “groundwater conditions such
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as groundwater flow rate, groundwater quality, length of flow path to points of discharge,
and aquifer recharge or discharge conditions.” 30 Tex. Admin. Code § 309.12(2).

B. Groundwater Context

Dr. Ron Green provided extensive testimony that groundwater in the area of the
proposed discharge is particularly sensitive to groundwater contamination. The receiving
waters are located in the Contributing Zone of the Edwards Aquifer, which is hydraulically
connected to the Recharge Zone, allowing minimally diluted contaminants to travel rapidly
through the system at a rate of approximately one mile per day.>* Helotes Creek shortly

downstream of the discharge crosses a fault,>

which may serve as a conduit for the
movement of contaminants in the discharge into the groundwater.”

Due to this high transport rate, contaminants—including pathogens—will have
limited time to be mitigated before reaching nearby groundwater wells, posing a significant
risk to drinking water supplies.’® Dr. Green noted that wells used for domestic supply at
the Ann Toepperwein household and the Lynette Toepperwein Munson household are
located within ’2 mile of where Helotes Creek exits Guajolote Ranch, meaning that effluent
discharged upstream of these wells could arrive at the wells within 1-2 days of the time of

discharge.®” Such domestic wells in the area are typically developed in the Upper Glen

Rose (a component of the Trinity Aquifer) given that this aquifer has freshwater at a depth

3 Ex. GEAA-200 at 5:15-21.
34 Ex. GEAA-203.

53 Ex. GEAA-200 at 7:13-18.
¢ Ex. GEAA-200 at 5:21-24.
ST Ex. GEAA-200 at 11:14-17.
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shallower than the Lower Glen Rose Aquifer.>® His site inspection confirmed the presence
of fractured bedrock and faults in the creek bed, which serve as conduits for contaminants
to enter the aquifer.

Both the shallow domestic wells and the deeper Grey Forest Utility wells are at risk
of contamination. The shallow wells, such as those owned by the Toepperwein household,
are in a karst aquifer where the potential exists for a close connection with the downstream
waters.% This creates a high likelihood that recharge that occurs in the creek bed will reach
the groundwater wells near the creek bed.®! While the wells owned by GFU are completed
to a greater depth, the potential still exists for contaminants from the discharge to reach
these wells due to the faults located between the wells and the discharge point.®? This could
occur in less than 24 hours.%® The GFU wells are located within ¥ mile of Helotes Creek,
“meaning that the contaminants will not have far to travel in order to move from the

creekbed to the wells” in Dr. Green’s words.%*

8 Ex. GEAA-200 at 10:8-15.
¥ Id. at 7:21-8:10.

0 Ex. GEAA-200 at 11:1-6.

1 Ex. GEAA-200 at 11:7-9.

2 Ex. GEAA-200 at 12:10-24.
% Ex. GEAA-200 at 12:23-24.
% Ex. GEAA-200 at 12:22-23.
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C. Commission Errors Relating to Groundwater

1. The Commission’s decision that the Permit was adequately
protective of groundwater was based on a “policy,” never adopted
by rule, that compliance with the TSWQS also ensures that
groundwater will not be degraded.

The Commission’s Final Order includes a finding that “The discharge’s compliance
with the TSWQS, which ensure that the surface water will be protected and not degraded,
also ensures that groundwater will not be degraded.”® This is more accurately considered
a conclusion of law, rather than a finding of fact, as it sets forth a policy determination by
the Commission. There is no support for this conclusion, particularly given that such
“policy” has never been adopted by rule, and nitrate is a potentially harmful contaminant
in groundwater which was not the subject of any regulation by the Commission’s
application of the TSWQS in this case.

The surface water quality standards establish no limit on contaminants relevant to
the protection of groundwater quality, and thus fail to protect groundwater quality. As one
example, the TSWQS as applied in this case allow the discharge of nitrate with no limit on
the concentration or amount of nitrate discharged.®® Nitrate is a contaminant subject to a
primary drinking water standard of 10 mg/L, but in studies, nitrates in lower concentrations
have been linked to increased risk of colorectal, bladder, and breast cancer, thyroid disease,
diabetes, and birth defects.%” In addition, as discussed above, PFAS can be toxic, but

TCEQ’s application of the TSWQS involves no consideration of PFAS. This lack of

% Final Order at FOF 61.
% Ex. GEAA-100 at 26:12-25.
7 Ex. GEAA-100 at 27:6-11.
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regulation of PFAS in surface water is another way by which the application of the TSWQS
fails to ensure protection of groundwater quality. This is particularly of concern given that
the Edwards Aquifer Authority has performed sampling of groundwater wells in the area
that shows PFAS to already be present within those wells.®
The Commission’s reliance upon a general policy that compliance with the TSWQS
ensures that groundwater will not be degraded constitutes reliance upon an invalid rule,
which also has no basis in the record. For this reason, FOF 61 and COL 8, 10 and 15 are:
(1) in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s authority;
(3) made through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence in the
record as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion.
2. The Commission erred in failing to protect the quality of all

groundwater, based, in part, upon the improper exclusion of
evidence that relevant wells were in the Upper Trinity.

The Commission’s Final Order includes a finding of fact that, “Domestic drinking

water wells in the vicinity of the discharge are completed in the Middle Trinity Aquifer.”®
This conclusion was based on nothing more than speculation by Applicant’s witness as to

the decisions that a well-driller almost a century ago would have made.” This Finding of

8 Ex. GF-8 at 17-18 (Offer of Proof).

% Final Order at FOF 59.

" PFD at 72, relying on testimony by Applicant's expert witness that historical local wells were likely
completed into Middle Trinity because Upper Trinity in area was an unreliable drinking water source and
his survey of modern wells had indicated that all but one modern well was completed in Middle Trinity.
This witness had no personal knowledge of the depth of the wells at issue.

40



Fact was also premised upon a record which had excluded Aligned Protestants’ Exhibit
GF-8, the deposition of F. Paul Bertetti.

Mr. Bertetti is the Senior Director of Aquifer Science, Research and Modeling at
the Edwards Aquifer Authority (“EAA”).”! He testified by deposition that the EAA had
performed sampling of groundwater wells in the Grey Forest area, completed in both the
Upper Trinity and Lower Trinity, as well as a combination thereof.”” He noted that many
wells in the area are drilled to depths without specific units to which they are open and
collect water from.” This testimony by Mr. Bertetti indicated that the wells in the area are
not completed in a fashion so that they are only “open” to the formation at their depth of
completion, as a properly-completed modern well would be. Rather, this testimony
indicates that a well completed, for example, into the Middle Trinity Aquifer may still be
drawing water from both the Middle Trinity and the Upper Trinity Aquifer.

Mr. Bertetti also offered testimony that PFAS has been detected in the sampling of
groundwater wells in the area of the groundwater wells of concern in this case.’”

This testimony was obtained by Aligned Protestants’ deposition of Mr. Bertetti.
During that deposition, the counsel for Municipal Operations was given the opportunity to

question Mr. Bertetti, but chose to use that opportunity to engage in persistent harassing

" Ex. GF-8 at 7 (Offer of Proof).
72 Bertetti Dep. at 16 (Attachment A to this Motion).
> Ex. GF-8 at 16-17 (Offer of Proof).

" Ex. GF-8 at 17-18 (Offer of Proof); see also Attachment B to this Motion (Complete Deposition of F.
Paul Bertetti, Feb. 10, 2025).
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examination of the witness, which led to the counsel for Mr. Bertetti ending the
deposition.”

Applicant moved to strike Mr. Bertetti’s deposition based upon the fact that the
deposition had been terminated by Mr. Bertetti’s counsel,’”® even though Applicant had
made no efforts to pursue further questioning of Mr. Bertetti. The ALJs granted this
Motion, and ruled that they would exclude his deposition testimony, and exclude
questioning based upon that document.”’

The Commission erred in premising its finding that groundwater would be protected
in light of the alleged fact that the groundwater wells owned by Aligned Protestants were
located in the Middle Trinity Aquifer. Even if it was true that Aligned Protestants’ wells
all draw solely from the Middle Trinity Aquifer (the speculative testimony from
Applicant’s witnesses did not support such a finding), TCEQ rules require the protection
of all groundwater — not just the groundwater where protesting parties own wells. Because
the Commission failed to address the protection of groundwater located within the Upper
Trinity Aquifer (based upon speculative testimony that was not probative evidence), FOF
61 and COL 8, 10 and 15 are: (1) in violation of constitutional or statutory provisions; (2)

in excess of TCEQ’s authority; (3) made through unlawful procedure; (4) affected by other

error of law; (5) not reasonably supported by substantial evidence considering the reliable

> Bertetti Dep. at 40-51 (Attachment B to this Motion).
® Municipal Operations, LLC’s Motion to Strike Deposition Testimony of Paul Bertetti, Feb. 18, 2025.
" Tr. Vol. 2 at 9.
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and probative evidence in the record as a whole; and (6) arbitrary and capricious and
characterized by an abuse of discretion or clearly unwarranted exercise of discretion.

Furthermore, the deposition testimony of Mr. Bertetti was relevant and material, and
the fact that Applicant’s counsel chose to engage in harassing questioning of Mr. Bertetti
did not justify the exclusion of the deposition of Mr. Bertetti. Accordingly, the ALJs’
exclusion of that deposition, and the Commission’s adoption of that exclusion, as well as
FOF 59, 60 and 61 and COL 8, 10 and 15 are: (1) in violation of constitutional or statutory
provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful procedure; (4)
affected by other error of law; (5) not reasonably supported by substantial evidence
considering the reliable and probative evidence in the record as a whole; and (6) arbitrary
and capricious and characterized by an abuse of discretion or clearly unwarranted exercise
of discretion.

VI. Issuance of the Permit violated the Commission’s rules requiring protection of
wildlife.

A. Applicable Law

Independent of the protection of existing and attainable uses, the Water Quality
Standards also contain general criteria which require the protection of wildlife. In
particular, 30 Tex. Admin. Code § 307.6(4) provides that, “[w]ater in the state must be
maintained to preclude adverse toxic effects on aquatic life, terrestrial life, livestock, or
domestic animals, resulting from contact, consumption of aquatic organisms, consumption
of water, or any combination of the three.” When approving Texas’ delegated authority to

issue Texas Pollutant Discharge Elimination System permits, the EPA noted that this
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standard, “requires [TCEQ] to impose case-specific conditions in TPDES permits to
protect aquatic and aquatic-dependent species (including listed species) from the toxic
effects of discharges when Texas’ other toxic criteria and implementation procedures
provide insufficient protection.” State Program Requirements; Approval of Application to
Administer the National Pollutant Discharge Elimination System (NPDES) Program,;
Texas, 63 Fed. Reg. 51164, 51197 (Sept. 24, 1998).

B. The Commission’s decision failed to protect impacted wildlife by
disregarding the impacts of PFAS.

As noted above, the Commission refused to consider the impacts of PFAS in any
way. This refusal to consider the impacts of PFAS rendered the Commission unable to
make a finding that the water would not be toxic to wildlife, as required by 30 Tex. Admin
Code § 307.6(4). Due to this failure, FOF 55, 56, 64, 66, 67 and 68 and COL 8, 10, 11 and
12 are: (1) in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s
authority; (3) made through unlawful procedure; (4) affected by other error of law; (5) not
reasonably supported by substantial evidence considering the reliable and probative
evidence in the record as a whole; and (6) arbitrary and capricious and characterized by an
abuse of discretion or clearly unwarranted exercise of discretion.

C. The Commission erred in failing to perform a case-specific evaluation of

impacts upon endangered species, instead relying upon a 1998 U.S. Fish
and Wildlife Service Biological Opinion.

The endangered species review identified by the Commission in its Final Order is
premised upon a 1998 biological opinion of the USFWS, and looked only to aquatic or

aquatic dependent species in priority watersheds of critical concern. This is relied upon in
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the Commission’s Final Order as a reason to excuse the consideration of karst invertebrates,
based upon a finding that karst invertebrates are not aquatic or aquatic dependent species.
As previously observed by the Environmental Protection Agency, 30 Tex. Admin.
Code § 307.6(4) protects all wildlife, including terrestrial wildlife and requires a case-
specific analysis of the potential impact of a discharge upon endangered species. The mere
protection of “limited” aquatic life uses, as was performed for the receiving waters of
Helotes Creek, does not implement this rule for such species. The Commission’s lack of
any case-specific evaluation of the potential impact of the discharge upon endangered karst
invertebrates is a violation of 30 Tex. Admin. Code § 307.6(4). Accordingly, FOF 56, 62,
64, 66 and 67, as well as COL 8, 10, 11 and 12, are: (1) in violation of constitutional or
statutory provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful
procedure; (4) affected by other error of law; (5) not reasonably supported by substantial
evidence considering the reliable and probative evidence in the record as a whole; and (6)
arbitrary and capricious and characterized by an abuse of discretion or clearly unwarranted
exercise of discretion.
D. The Commission’s determination that karst invertebrates will not be
adversely impacted by the discharge failed to recognize and address the

potential presence of karst invertebrates along the discharge route, and
was thus in error.

The Commission’s Final Order errs in concluding that the Draft Permit’s
maintenance of aquatic life uses protects aquatic life, terrestrial life, and wildlife, including
endangered species. The record fails to support a finding that the Draft Permit is protective

of wildlife, including the endangered karst invertebrates.
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The Applicant’s Endangered Species Habitat Assessment Report performed by
Pape-Dawson specifically states that “surface expression of karst invertebrate habitat was
identified during the field visit.”’® In this assessment, Pape-Dawson identified solution
channels in the vicinity of the discharge route including those designated as S-07, S-08,
and S-09.” Applicant’s investigation noted that both S-07 and S-08 extended down
vertically.®® The Executive Director’s Standards Reviewer, Ms. Labrie, conceded that the
possibility existed that solution cavity S-07 potentially extended to below the surface of
the streambed of Helotes Creek.®!

Dr. Price himself did not rule out the potential for karst invertebrates to have a
significant likelihood of encountering or being adversely affected by the discharge.®? He
testified that the karst habitat features on the property may or may not have animals living
in them, such as the spiders and beetles that have received attention in this matter.®* Dr.
Price admitted that he had no idea as to whether the karst features identified by Pape-
Dawson extended to a depth below the level of the stream receiving the discharge.®* Dr.
Price admitted that he did not know how far karst features 7, 8, and 9 are from the receiving

streambed.®

8 App. Ex. 10 at APP000404.
" App. Ex. 10 at 418.

8 App. Ex. 10 at 403.

81 Tr. Vol. 3 at 73:3-17.

82 App. Ex. 20 at 14:27 — 15:1.
8 Tr. Vol. 2 at 145:24 — 146:2.
8 Tr. Vol. 2 at 142:9-11.

85 Tr. Vol. 2 at 148:14-19.
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Applicant’s expert Steve Paulson asserted in his direct testimony that the features
identified by Pape-Dawson were “upstream and upslope of the discharge point.”%¢ Yet,
under cross-examination, Mr. Paulson claimed that the discharge point is “probably” at the
lowest point on the property.?” He questioned the accuracy of the depiction of the location
of the discharge point within the adjacent landowners map in the Application, and said that
the location shown on the adjacent landowners map in the Application is not consistent
with his understanding of the location of the discharge point.%® At the same time, he, too,
stated that he did not know how far beneath the ground the solution channels identified by
Pape-Dawson extended.®® When pressed to identify the location of the discharge point, Mr.
Paulson said that “I’m not going to comment” and went on to say that “it doesn’t really
matter because wastewater does not affect these species.”” In short, Mr. Paulson’s opinion
that species within the solution cavities would not be impacted was based upon a
misunderstanding of the relative location of the solution channels and the discharge point,
and a conclusory opinion that the wastewater would not harm the species.

Given that karst invertebrates are potentially present in areas impacted by the
proposed discharge, FOF 62, 64, 66 and 67, as well as COL 8, 10, 11 and 12, are: (1) in
violation of constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3)
made through unlawful procedure; (4) affected by other error of law; (5) not reasonably

supported by substantial evidence considering the reliable and probative evidence in the

% App. Ex. 8 at 9:28-31.

8 Tr. Vol. 1 at 276:20-23.

8 Tr. Vol. 1 at 280:14-21, 282:8 — 283.7.
8 Tr. Vol. 1 at 277:22 — 278:2.

% Tr. Vol. 1 at 285:2-7.
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record as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion.

VII. The Commission’s findings of fact are conclusory, and do not adequately
resolve the legitimate factual disputes presented in this matter.

When adopting findings of fact, the findings of the agency must be based on the
evidence. Tex. Gov’t Code § 2001.141(c). Findings of fact that set forth statutory language
must include explicit underlying fact findings. /d. Findings should be stated as the agency’s
findings and should relate to material basic facts. Charter Med.—Dallas, 665 S.W.2d at
451. And the findings should resolve legitimate factual disagreements. /d. A mere recital
of testimony or summations of evidence is inadequate. Id. Nor is it enough to simply find
that the requisite information was included in the permit application. /d.

The record in this case presented numerous factual disputes that are not addressed
in the Commission’s Final Order with adequate specificity.

For example, as to the Tier 1 anti-degradation review, the Commission’s Final Order
simply states, by FOF 49, in a conclusory manner, that the ED properly conducted a Tier 1
review for all water bodies. This does not address and resolve the factual dispute as to
whether Helotes Creek should be considered to be of high aquatic life uses, which is a
legitimate factual disagreement in this matter. Similarly, the Commission failed to address
the evidence that Helotes Creek is fishable/swimmable, and thus should be subjected to a
Tier 2 review.

Furthermore, the Final Order wholly fails to resolve disputes as to the potential

impact of PFAS.
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This inadequacy renders FOF 37, 49, 55, 66 and 67 and COL 8, 10, 11 and 12: (1)
in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3)
made through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence in the
record as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion.

VIII. The Commission’s finding that the Draft Permit complies with the
Commission’s nuisance odor rules violates TCEQ Rule 309.13(e)(1).

The Permit does not meet the buffer zone requirements of the TCEQ rules. Under,
TCEQ Rule 309.13(e)(1), “[1]Jagoons with zones of anaerobic activity (e.g., facultative
lagoons, un-aerated equalization basins, etc.) may not be located closer than 500 feet to the
nearest property line.” 30 Tex. Admin. Code § 309.13(e)(1). The Application states that the
wastewater will be treated by “anaerobic selectors.”®! Since these are units with zones of
anaerobic activity, this unit should be subject to a buffer zone distance of 500 feet as
required by 30 Tex. Admin. Code § 309.13(e)(1). Yet, it was only subjected to a buffer zone
requirement of 150 feet.

Because the proper buffer zone was not required for the anaerobic selectors at the
facility, FOF 69 and 70, as well as COL 8 and 13, are: (1) in violation of constitutional or
statutory provisions; (2) in excess of TCEQ’s authority; (3) made through unlawful
procedure; (4) affected by other error of law; (5) not reasonably supported by substantial

evidence considering the reliable and probative evidence in the record as a whole; and (6)

%1 See Applicant Ex. 1, Administrative Record Tab D, at 239.
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arbitrary and capricious and characterized by an abuse of discretion or clearly unwarranted
exercise of discretion.

IX. The Commission improperly allocated the burden upon the parties.

Texas Government Code Section 2003.047(i-1)-(i-3) sets out the procedure for the
presentation of evidence at the SOAH hearing. So, the permit applicant—here, Municipal
Operations—may rely on the administrative record for its initial presentation of evidence
(i.e., its direct case), and benefits from a prima facie demonstration once the administrative
record is filed.

A protesting party may then rebut the prima facie demonstration by presenting
evidence that (1) relates to an issue that was submitted to SOAH by TCEQ when the matter
was referred, and (2) demonstrates that one or more provisions of the draft permit violate
a state or federal requirement.

If the protesting party rebuts the prima facie demonstration, then, the applicant must
present additional evidence to support its case.

Because the permit applicant maintains the burden of proof throughout this process,
a protesting party’s burden is akin to a burden of production.” If a protesting party satisfies

this burden of production, then, the prima facie demonstration no longer applies with regard

92 See 40 Tex. Reg. 9688 (Dec. 25, 2015) (explaining, in regard to TCEQ rules implementing SB709, that
while the burden of proof remains with the applicant, that burden can be met “by the submittal of the
administrative record to and its admittance into the evidentiary record by SOAH, subject to rebuttal as
provided in new Texas Government Code § 2003.047(i-2). In addition, SB 709 does not establish the
evidentiary standard for any party in a [contested case hearing], nor does it provide any direction to SOAH
or the commission to establish a new standard for the rebuttal demonstration in new Texas Government
Code § 2003.047(i-2). Because [contested case hearings] are similar to non-jury civil trials in district court,
the evidentiary standard in [contested case hearings] for permit applications is ‘preponderance of the
evidence.””).
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to the contested issue, and the permit applicant may not rely on the prima facie presumption
based on the filing of the administrative record. More is required.

The ALJ is then tasked with making findings of fact, conclusions of law, and any
ultimate findings, all of which must be separately stated. Tex. Gov’t Code § 2003.047(1);
Tex. Health & Safety Code § 361.0832(a). The Commission thereafter must issue a final
decision that also includes findings of fact and conclusions of law, separately stated. Tex.
Gov’t Code § 2001.141. The requirements for these findings are discussed above.

In this case, on a number of contested issues, the ALJs failed to correctly implement
the parties’ relative legal burdens, relieving Municipal Operations of its burden of proof by
a preponderance of the evidence on issues where the prima facie demonstration was
rebutted by Aligned Protestants’ evidence. The ALJs then presented the Commission with
a Proposed Order that failed to engage with the evidence presented and resolve the factual
disputes based on the evidence.

Among other issues, the ALJs, and the Commission, improperly imposed a burden
of persuasion upon Aligned Protestants on issues related to groundwater impacts (wherein
the Commission placed the burden on Aligned Protestants to prove that impacted wells
were in the Upper Trinity, and prove a migration pathway even though Applicant’s witness
said such a pathway could exist), as well as impacts upon wildlife (wherein the
Commission place the burden upon Aligned Protestants to prove that endangered species
were present in impacted areas), and surface water impacts (particularly those related to
the modeling of dissolved oxygen). This misallocation of the burden of proof rendered FOF

13,37, 39, 43, 49, 59, 60, 61, 62, 64, 66, 67 and 69 and COL 8, 10, 11, 12, 13 and 15: (1)
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in violation of constitutional or statutory provisions; (2) in excess of TCEQ’s authority; (3)
made through unlawful procedure; (4) affected by other error of law; (5) not reasonably
supported by substantial evidence considering the reliable and probative evidence in the
record as a whole; and (6) arbitrary and capricious and characterized by an abuse of
discretion or clearly unwarranted exercise of discretion.

X. Conclusion

For the reasons stated above, FOF 8, 10, 11, 13, 22, 36, 37, 38, 39, 41, 42, 43, 45,
47,48, 49, 51, 54, 55, 56, 59, 60, 61, 62, 64, 65, 66, 67, 68, 69 and 70 and COL 5, 8, 10,
11,12, 13 and 15 are: (1) in violation of constitutional or statutory provisions; (2) in excess
of TCEQ’s authority; (3) made through unlawful procedure; (4) affected by other error of
law; (5) not reasonably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole; and (6) arbitrary and capricious and
characterized by an abuse of discretion or clearly unwarranted exercise of discretion.

Aligned Protestants respectfully request that the Commission set Municipal
Operations’ Application for rehearing and, upon rehearing, deny Municipal Operations’
Application. Aligned Protestants further request such other and further relief to which they
may be justly entitled.

Respectfully submitted,

/s/ Eric Allmon

Eric Allmon

State Bar No. 24031819
eallmon@txenvirolaw.com
Lauren Ice

State Bar No. 24092560
lauren@txenvirolaw.com
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Alliance and the City of Grey Forest
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SETTLEMENT AGREEMENT

STATE OF TEXAS
COUNTY OF BEXAR

The Parties to this Settlement Agreement are Municipal Operations, LLC (“Municipal
Operations™), a limited liability company organized pursuant to Texas law, and the San Antonio
Metropolitan Health District (“Metro Health”), an administrative department of the City of San
Antonio (collectively, the “Parties”).

RECITALS

1. On or around May 23, 2022, Municipal Operations filed an application with the Texas
Commission on Environmental Quality (“TCEQ”) for Texas Pollutant Discharge Elimination
System (“TPDES”) Permit No. WQ0016171001, that would authorize the discharge of treated
domestic effluent from a Wastewater Treatment Plant (“WWTP”) serving a new residential
subdivision in Bexar County, Texas (the “site™).

2. Metro Health opposed Municipal Operations’ application and requested that the TCEQ
grant a contested case hearing. The TCEQ docketed this matter as TCEQ Docket No. 2024-
0670-MWD, granted Metro Health’s request and referred the case to the State Office of
Administrative Hearings (“SOAH”) where Metro Health was named a party.

3 The Parties acknowledge that the SOAH proceeding would reflect bona fide disputes and
controversies between the Parties concerning the issues relating to Municipal Operations’
TPDES application.

4. The Parties desire to avoid further annoyance, cost, delay, and uncertainty associated
with the SOAH proceeding and have accordingly entered into this agreement to fully settle all
issues concerning Municipal Operations’ TPDES permit application. Therefore, in order to fully
and finally compromise and settle all claims that have been or could have been asserted in the
SOAH proceeding, the Parties hereby enter into this Settlement Agreement.

TERMS OF AGREEMENT

In consideration of the mutual promises and agreements contained in this Settlement
Agreement, the Parties agree as follows:

1. Within three (3) business days following the effective date of this Agreement, Metro
Health will file with SOAH and the TCEQ and serve on all parties in TCEQ Docket No. 2024-
0670-MWD, a request to withdraw its hearing request as an affected person and party with
prejudice, thereby withdrawing its opposition to Municipal Operations’ TPDES application.
Metro Health agrees to not pursue any additional legal action before any state or federal agency
or before any court regarding this TPDES permit application.
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2 Municipal Operations will employ a Class A operator who will be responsible for the
operation and maintenance of the WWTP and collection system during the permit term.
Municipal Operations will request that this requirement be included in its TPDES permit after
permit issuance through a minor amendment.

3 Prior to discharging any effluent from the WWTP, Municipal Operations will obtain and
maintain authorization for beneficial reuse of the treated wastewater effluent generated by the
WWTP under title 30 Texas Administrative Code Chapter 210. Municipal Operations further
agrees that the quality of reuse water will meet Type 1 standards as required by Title 30 Texas
Administrative Code Section 210.33, and that reuse water will only be used on common areas
within the development and not on property owned by individual homeowners. Municipal
Operations will reuse the treated effluent during the permit term to the maximum extent
practicable.

4. When constructing and operating the reuse water system, Municipal Operations will
comply with the San Antonio Water System’s (“SAWS’”) Cross Connection and Backflow
Prevention requirements to prevent contamination of the potable water system and will allow
SAWS access to the reuse system at all times for inspection and testing..

5. Municipal Operations will ensure a minimum of 4 inches of soil in areas used for
beneficial reuse by irrigation of treated effluent during the permit term. Importing of soil will
only be required in areas where the existing condition does not already consist of a minimum of
4 inches of soil.

6. Municipal Operations will monitor the WWTP and lift stations 24 hours per day/7 days
per week via SCADA or equivalent system, or auto-dialer equipment during the permit term.

7. Municipal Operations will maintain a 24-hour answering service as well as on-call staff
to receive and respond to after-hours calls during the permit term.

8. Municipal Operations will provide all field vehicles with GPS monitoring equipment
allowing operations staff to expedite response time during the permit term.

9. Municipal Operations’ personnel will be on site within one hour of being notified of an
operational issue to diagnose and/or cure any operational issue as necessary.

10.  Municipal Operations will design and construct wet wells for the sanitary sewer facilities
of sufficient capacity to contain, at a minimum, sixty (60) minutes of peak design flow.

11.  Municipal Operations will provide emergency contact information to SA Metro Health
and SAWS.

12.  This Agreement is solely for the benefit of the Parties hereto. There are no third-party
beneficiaries of this Agreement. This Settlement Agreement is a compromise of disputed claims.
Nothing in this Settlement Agreement constitutes an admission on any issue by any party.

(N
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13. The Parties agree to cooperate fully and execute any and all supplementary documents
and to take all additional actions that may be necessary or appropriate to give full force and
effect to the terms and intent of this Settlement Agreement.

14.  Any breach of the provisions of paragraphs 1 through 11 of this Settlement Agreement
shall constitute a material breach of this Settlement Agreement for which the Parties may seek
appropriate injunctive relief in a court of competent jurisdiction, including, but not limited to,
repayment of the reasonable attorneys’ fees necessary for enforcement of this Settlement
Agreement.

15.  The Parties recognize that this Settlement Agreement is made solely to avoid the burdens
and expense of additional and protracted litigation.

16.  The Parties acknowledge that they have been advised to consult with an attorney before
signing this Settlement Agreement and that they have consulted with and been represented by
their attorneys. The Parties further acknowledge that they (i) have carefully read this Settlement
Agreement in its entirety and have had an opportunity to consider fully the terms of this
Settlement Agreement for a reasonable amount of time; (ii) fully understand the significance of
all the terms and conditions of this Settlement Agreement; (iii) are signing it voluntarily and of
their own free will; (iv) assent to all of the terms and conditions contained herein; and (v) are not
relying on any representations or promises not set forth herein in signing this Settlement
Agreement, but solely upon their own investigations.

17. The Parties represent and warrant that they are authorized and entitled to sign this
Settlement Agreement, that no other person or entity has any interest in the matters released in
this Settlement Agreement, and that the Parties own and have not sold, pledged or hypothecated,
assigned or transferred or purported to sell, pledge, hypothecate, assign or transfer to any person
or entity all or any portion of the matters or claims released in this Settlement Agreement.

18. This Settlement Agreement represents the only agreement between the Parties concerning
Municipal Operations’ TPDES permit pending in TCEQ Docket No. 2024-0670-MWD and
supersedes all prior settlement agreements, whether written or oral, relating thereto. This
Settlement Agreement is a complete and fully integrated agreement and may not be modified
except by a subsequently executed document signed by all the Parties.

19 Any waiver of any term or condition of this Settlement Agreement shall not operate as a
waiver of any other term or condition, nor shall any failure to enforce a provision of this
Settlement Agreement operate as a waiver of such provision or of any other provision of this
Settlement Agreement.

20. Should any provision of this Settlement Agreement, or its application, to any extent be
held invalid or unenforceable, the remainder of this Settlement Agreement, and its application,
excluding such invalid or unenforceable provisions, shall not be affected by such exclusion and
shall continue to be valid and enforceable to the fullest extent permitted by law or equity.
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21.  No amendment of this Agreement shall be effective unless and until it is duly approved
by each party and reduced to a writing signed by the Parties, which amendment shall incorporate
this Agreement in every particular not otherwise changed by the amendment.

22.  This Agreement shall be construed under and in accordance with the laws of the State of
Texas and all obligations of the parties are expressly deemed performable in Bexar County,
Texas.

23.  Venue for any suit arising hereunder shall be in Bexar County, Texas.

24.  Municipal Operations considers the provisions of this Settlement Agreement as
confidential information excepted from the Public Information Act. SA Metro Health, the City
of San Antonio, and SAWS will respond to any public information act requests regarding the
Settlement Agreement pursuant to the procedure set out in Texas Government Code § 552.305.
25.  This Settlement Agreement is effective upon signature by all Parties.

APPROVED:

Municipal Operations, LLC

By: //// Date: /Z/zq}éozl/

Title: 4‘4//2&/

City of San Antonio

Claude A. Jacob, DrPH, MPH
for Health Director
San Antonio Metropolitan Health District
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F. Paul Bertetti 2/10/2025

SOAH DOCKET NO. 582-25-01778
TCEQ DOCKET NO. 2024-0670-MWD

APPLICATION BY MUNICIPAL
OPERATIONS LLC FOR NEW
TEXAS POLLUTANT DISCHARGE
ELIMINATION SYSTEM PERMIT
NO. WQ0016171001

BEFORE THE STATE OFFICE

OF

W W) 1

ADMINISTRATIVE HEARINGS

REMOTE ORAL DEPOSITION OF
F. PAUL BERTETTI

FEBRUARY 10, 2025

REMOTE ORAL DEPOSITION OF F. PAUL BERTETTI,
produced as a witness at the instance of Greater Edwards
Aquifer Alliance and the City of Grey Forest, and duly
sworn, was taken in the above-styled and -numbered cause
on February 10, 2025, from 2:04 p.m. to 3:16 p.m.,
before Angela L. Mancuso, CSR No. 4514, in and for the
State of Texas, reported by machine shorthand, the
witness being located in San Antonio, Texas, pursuant to

Notice and any provisions stated on the record.
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2/10/2025

FOR

FOR

FOR

FOR

REMOTE APPEARANCES

THE WITNESS:

MS. DEBORAH C. TREJO

MR. WYATT CONOLY

KEMP SMITH LLP

2905 San Gabriel Street
Suite 205

Austin, Texas 78705

(512) 320-5466
deborah.trejol@kempsmith.com

THE APPLICANT:

MS. HELEN S. GILBERT

BARTON BENSON JONES PLLC

7000 North MoPac Expressway
Suite 200

Austin, Texas 78731

(512) 565-4995
hgilbert@bartonbensonjones.com

THE EXECUTIVE DIRECTOR:

MR. BRADFORD S. ECKHART

MR. FERNANDO SALAZAR MARTINEZ
TCEQ ENVIRONMENTAL LAW DIVISION
P.O. Box 13087, MC 173

Austin, Texas 78711-3087

(512) 239-1283
bradford.eckhart@tceq.texas.gov

THE OFFICE OF PUBLIC INTEREST COUNSEL:

MR. JOSIAH T. MERCER

MS. JENNIFER JAMISON

TCEQ OFFICE OF PUBLIC INTEREST COUNSEL
P.0O. Box 13087, MC 103

Austin, Texas 78711-3087

(512) 239-0579
josiah.mercer@tceq.texas.gov
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GREY FOREST:

MR. ERIC ALLMON

PERALES, ALLMON & ICE, P.C.
1206 San Antonio Street
Austin, Texas 78701

(512) 469-6000
eallmon@txenvirolaw.com

ALSO PRESENT:

Jordan Crago, Protestants' Expert

Ron Green, Protestants' Expert

Kaveh Khorzad

Gwyneth Lonergan, Allmon Legal Assistant
Richard Mott

Lauren Ross, Protestants' Expert
Sheridan Thompson

FOR THE GREATER EDWARDS AQUIFER ALLIANCE AND THE CITY OF
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5
"THE REPORTER: I am Angela L. Mancuso,

Texas CSR 4514. I am located in Keller, Texas, and

taking this deposition by machine shorthand. The

witness is located in San Antonio, Texas."
PROCEEDTINGS

(February 10, 2025, 2:04 p.m.)

THE REPORTER: Would counsel please state
appearances.

MR. ALLMON: Yes, I guess I can go ahead
as the one who has noticed the deposition. This is Eric
Allmon. I'm here on behalf of Greater Edwards Aquifer
Alliance and the City of Grey Forest.

MS. GILBERT: Helen Gilbert, on behalf of
Applicant, Municipal Operations LLC.

MR. ECKHART: Brad Eckhart, on behalf of
the Executive Director. With me is Fernando Salazar
Martinez.

MR. MERCER: This is Josiah Mercer, on
behalf of the Office of Public Interest Counsel. I have
Jennifer Jamison with me as well.

MS. TREJO: This is Deborah Trejo,
representing Paul Bertetti, not a party to this matter.

MR. CONOLY: This is Wyatt Conoly, also
representing Paul Bertetti, not a party to this matter.

(Witness sworn by reporter)
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6
F. PAUL BERTETTI,
having been first duly sworn, testifies as follows:
EXAMINATION

BY MR. ALLMON:

Q. Good afternoon, Mr. Bertetti. How are you?

A. Good, sir. How are you today?

0. Doing well. Thank you for taking time out of
your day to be here with us.

Have you been deposed before?
A. No, I have not.
Q. Okay. Just a few things. If I ask a question

that you don't understand, please feel free to ask me to
clarify. I want to try and make sure, as much as
possible, that we're on the same page as the question
I'm asking, so that it matches up with the answer you
provide.

And I know -- sometimes we have to be careful,
particularly on Zoom, not to talk over each other. It
just makes the court reporter's job a bit easier.

And this isn't a marathon. So feel free at
any point, if you need a break, to let me know. I don't
anticipate this will be a long deposition, so that may
be moot. But if you need a break, just let me know. I
would only ask that you not seek a break while we have a

question pending. If you could ask -- if you could wait
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7

for a point there when we're in between questions, that
would be appreciated.
So could you state your name for the record?
A. Yes. My name is Franklin Paul Bertetti. I go

by Paul Bertetti.

Q. Okay. And who do you work for?

A. I work for the Edwards Aquifer Authority.
0. And what's your position?

A. I'm the Senior Director of Aquifer Science

Research and Modeling at the Edward Aquifer Authority.
Q. And how long have you been in that position?
A. I've been in this position for approximately
six years.
Q. Okay. Did you hold another position with the

Edwards Aquifer Authority?

A. I did. I started out as the research manager.
0. And how long were you in that position?

A. Approximately one year.

0. Okay. And what are your responsibilities in

your current position?

A. I manage the Aquifer Science Research Program
and the staff associated with aquifer science. I also
manage our modeling program and the staff associated
with the modeling program.

0. And what type of activities does the Aquifer
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Science Program engage in?

A. In general, we conduct research to better
understand and characterize the aquifer system. That
includes our Groundwater Quality Monitoring Program,
field-based research activities, inter-formational flow
research, and vulnerability research.

We also conduct research at our Field Research
Park, where we're looking at various land management
activities and their potential influence on aquifer
recharge and groundwater quality.

0. And I think you said that you had some
supervision authority over a program other than the
Aquifer Science Program?

A. Correct. We have a team of modelers. That's
another set of our staff that also contributes to both
modeling our research activities but also the general
aquifer water numerical model. We also model -- the
team also conducts research to support the Edwards
Aquifer Habitat Conservation Plan Incidental Take permit
renewal process that is currently underway.

Q. Okay. I'm going to go ahead and share my
screen, just to try and orient us a little bit here. Do
you have before you now a map?

A. I do.

Q. Do you recognize this?
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A. Yes. It looks like an outline of the Edwards

Aquifer and its components, along with the EAA
jurisdictional boundary.

Q. Okay. Do you see an area marked as Artesian
Zone here?

A. I do. It appears to be a beige color on the
map.

0. And what does -- when we talk about the
artesian zone of the Edwards Aquifer, what is that?

A. Generally, the artesian zone refers to the
component of the aquifer that is underground and
confined. 1It's a confined nature in which it has
multiple layers of geological units above the aquifer
units in that area, and as result, recharge from the
recharge zone builds up pressure within the artesian
zone.

Typically, we have artesian-related wells,
when they penetrate the aquifer system in that area.
"Artesian" refers to water levels that are greater than
the elevation of the aquifer, the uppermost aquifer
strata. If the artesian pressure goes above the
surface, then you can have a flowing artesian well.

An example of a flowing artesian component
would be, like, Comal Springs, in which water is flowing

out of the aquifer system due to the artesian pressure
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in the aquifer.
Q. And I see an area depicted as the Recharge

Zone there as well. Do you see that?

A. Yes, sir.
0. And what's the recharge zone of the aquifer?
A. Recharge zone is the area where Edwards

Aquifer rocks are exposed at the surface. Typically, it
is the area in which the aquifer receives recharge.

Q. And I also see the Contributing Zone there.

Can you describe what the contributing zone
represents?

A. The contributing zone is the area north of the
recharge zone, where other unit rocks outcrop, for
instance, the Glen Rose Limestone. Runoff from
precipitation and spring discharge in the contributing
zone typically contributes to flowing streams that cross
the recharge zone, and that contributes to recharge in
the Edwards Aquifer system.

0. As we look at the Edwards Aquifer, what kind
of behavior do we see in terms of the speed with which
water can flow in the Edwards Aquifer?

A. The rate of flow in the aquifer varies quite a
bit. It can be as much as a few thousand feet per day
to a few tens of feet per day. That's quite variable,

depending on where in the zone that you are and what
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part of the aquifer that you're in.
Q. Does that have any consequences for the
dilution of contaminants within the aquifer?
A. I'm not sure the rate of flow has consequences

for dilution as much as the rapidity of recharge and
nearness of the surface to the flow of the zones might
impact -- and the nature of the aquifer matrix might
impact its ability to dilute or filter water.

Q. How does the nature of the aquifer matrix
influence the ability or the nature of contaminants to
dilute in the aquifer?

A. The aquifer is a karstic system in which there
are significant secondary porosity and conduits that
form, as a result of dissolution of limestone in the
recharge zone, components like sinkholes and fractures
and fault depressions, and also additional porosity due
to dissolution of limestone enable for infiltration into
the rock. Infiltration in those channels or conduits
can be relatively rapid.

Q. When you talked about additional infiltration
in addition to that from some of the conduits you
mentioned, so if one were looking at a stream and didn't
see any type of obvious recharge feature such as a fault
or a sinkhole, can there still be infiltration occurring

within that stream?
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A. Yes.

Q. And how would that happen?

A. A lot of recharge occurs in fractures within
the rock and force essentially secondary porosity that's
available. Often those are covered by silt or other

components, so they're not directly visible in

streambeds.
Q. Now, as we look in, say, the contributing
zone, what types of -- what aquifers are there that

would be at the surface in the contributing zone that
lay underneath the Edwards members?

A. The majority of the contributing zone,
although it varies depending on location, is composed of
the Glen Rose Limestone, both the upper and lower units,
also exposures of the Edwards Limestone and other rocks.

Q. Are those elements of the Trinity Aquifer?

A. The Glen Rose Limestone makes up parts of the
Trinity Aquifer, yes.

Q. What's the difference between the upper and
the middle and the lower portions of the Trinity
Aquifer?

A. The Upper Trinity Aquifer is composed
primarily of the Upper Glen Rose unit. The Middle
Trinity Aquifer is primarily composed of the Lower

Glen Rose unit and the Cow Creek Limestone, which lies
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underneath the Lower Glen Rose.

Q. And is the behavior of groundwater in the
Upper Trinity similar to that that we've discussed in
the Edwards Aquifer?

A. For the most part, yes.

MS. TREJO: Excuse me. I just want to go
on the record to make a general objection that
Mr. Bertetti is not disclosed as an expert witness in
this case, and you are asking him to opine on a lot of
things which he's not a disclosed expert witness to do.
So I'd like to just have that as a recurring objection
throughout.

I don't know -- I mean, there has been no
qualification. I don't believe he's been noticed or
identified as an expert witness in this matter. So I'm
not -- I'm not sure that any of this is admissible,
but -- and I'm not a party -- we're not a party in this
matter, but I am concerned with you asking him a whole
series of questions about his opinions on things, when,
you know, that is not a role he is serving.

Fact questions and what is the components of
the members of one aquifer or another are
well-established facts. But you are getting into an
awful lot of opinions, so if I could just have a running

objection as to the scope of the questions calling for
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expert opinion.
MR. ALLMON: Of course. That's noted.
We don't plan to present him as an expert in the case.
The witnesses have already been filed. We're not
presenting him as an expert witness. But I respect the
objection.

Q. So as we look at the -- in your work, have you
looked at what nature of connections may exist between
the Upper Trinity and the Middle Trinity?

A. We have not done a lot of work to evaluate
connections between the Upper and Middle Trinity
Aquifer, no.

0. Have you done work to look at connections
between the Edwards Aquifer and the Upper Trinity?

A. Yes.

0. And what's the nature of that work?

A. We are interested in learning the locations,
the potential locations, and magnitude of water transfer
between the Trinity Aquifer system and the Edwards
Aquifer system.

Q. Okay. Now, I'm going to share another
exhibit, just to orient ourselves to a particular area
of interest.

Do you have before you now another aerial

photograph?
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A. I do. It's entitled Municipal Operations LLC,
Map 2.

Q. And do you see here the city of Grey Forest
outlined in yellow?

A. I do.

Q. Are you familiar with this area?

A. Partially. I'm not extremely familiar, but,
yes, I'm aware of Grey Forest in that location.

Q. Has the Edwards Aquifer Authority done any
groundwater well sampling in this area?

A. We have, yes.

Q. And what type of groundwater well sampling was
done in this area?

A. We have sampled wells for a range of analytes

that might be related to our research to look at the

interactions between the Trinity and the Edwards

Aquifers.
0. And what were those analytes?
A. Typically, we sample for major ions, trace

elements, minor elements, trace and minor elements. We
also take field parameters at the sampling point,
isotopes of water and carbon, in addition to nutrients,
if applicable. We also sample for compounds of
interest, (indiscernible), PFAS, or per- and

polyfluoralkyl substances.
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Q. Do you include sampling for bacteria?

A. Yes. Yes, we do.

Q. And that may well fit within one of the
categories you described. I'm just not necessarily
familiar with all of the terms.

A. No, I did not mention that.

Q. Okay. And roughly how many wells in this area

have the Edwards Aquifer Authority conducted sampling
in?

A. To the best of my knowledge, we have sampled
on the order of eight to a dozen wells over the last
five or six years, but I don't recall exactly the
number. And I don't recall if they all would be within
that Grey Forest area. They might be in the greater
Grey Forest and Helotes region.

Q. Okay. Do you know what aquifer those wells
were in?

A. It's difficult to say, exactly. Most of the
wells are completed either in the Upper Glen Rose or the
Middle Trinity, Upper Trinity or Middle Trinity, or some
combination thereof. There is not a lot of well control
in that area.

Q. Okay. When you say "not a lot of well

control," what does that mean?

A. Many wells are drilled to a depth without a
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lot of specific information on the units to which they
are open and collect water from, and so it's very
difficult to verify the actual unit, unless there is
good recorded data.

Q. What types of contaminants were observed in
those wells once you did the testing?

A. It depends on the well. Typically, we get
responses for a range of major ions and metals,
including some -- including results for almost all of
our isotope results. From a contaminant standpoint or
potential contaminant standpoint, we do see some hits
for the PFAS compounds in many of the samples. Some of
the metals might be classified as that. Most of those

are naturally occurring.

0. Did you come across any nutrients in the
wells?
A. We did. Sometimes we have indications of

nitrate, possibly phosphorus. I do not recall. I
wouldn't characterize those as contaminants at this
point.

0. Okay. Did you come across any bacteria in any
of the wells?

A. I believe there have been some results for
positive coliform and/or E. coli in those wells. I

don't recall the number or frequency.
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Q. You mentioned coming across PFAS in some
wells.

Did you-all make any considerations for what
the source of that may be?

A. No.

Q. Okay. Do you have any -- did you draw any
conclusions as to what the source of those PFAS might
be?

A. We do not have specific information about the

source of any PFAS. We're currently attempting to
characterize the magnitude of the concentrations and the
spatial distribution of PFAS in the system.

Q. Did you draw any conclusions as to what types
of things might be the source of those PFAS?

A. There are many sources for PFAS. PFAS are
man-made chemical compounds. But, no, we don't have any
direct information on the source of PFAS in any of those
wells.

0. So if they're man-made, would it -- would you

anticipate that the source would be of anthropogenic

origin?
A. Yes.
0. And did y'all make any effort to determine

what types of sources there may be for bacteria that was

observed?
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A. No, not at this time. I believe some wells
may have had counts that were high enough to do source

tracking, but we have not done that to this point.

0. Is that something that the district is
considering?
A. We have -- we have considered it. We have not

done that at this point.

0. All right. Do you have any recollection as to
where the PFAS were observed?

A. I believe for the wells that we sampled for
PFAS, that PFAS are detected in nearly all the wells.

Q. So when you say "nearly all the wells," that's
nearly all the wells here in the Grey Forest area?

A. Correct. There may be a well without direct
results. I don't recall, explicitly. But typically
wells in this region have detections of PFAS almost all
the time.

Q. Have you done sampling for PFAS in other areas
of the Edwards Aquifer?

A. Yes.

Q. And do you find PFAS in all areas of the
Edwards Aquifer?

A. No.

Q. Is this the only area of the Edwards Aquifer

where you have found PFAS?
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A. Well, these wells are primarily in the Trinity
Aquifer system. We have detections of PFAS in the
Edwards Aquifer system as well.

Q. Is there any particular geographic area where
those detections have been made?

A. Yes.

0. And what's that area?

A. We see the largest concentrations and the most

consistent detections in the Edwards Aquifer Recharge
Zone in northern Bexar County.

Q. And where is that located in relationship to
the Grey Forest area?

A. The Grey Forest area in western Bexar County
is just north a couple of miles of the Edwards Aquifer

Recharge Zone. I don't know the exact distance.

0. Do you recall what concentrations of PFAS were
observed?
A. They vary quite a bit by individual compound,

and I don't know if we have completed enough analysis to
say with any consistency. The numbers typically range
from detectable at unquantifiable levels, but with
positive detections, to something on the order of ten
parts per trillion.

Q. And do you recall where the wells that were

sampled were located relative to surface water streams?
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A. I do not. I do not have that information yet.
That's not something I've seen to this point.
Q. Now, you said that nutrients were observed in

some of the wells?

A. Correct.

0. Were those similar to observations that were
made in other wells through the Edwards Aquifer?

A. Yes.

Q. Did you make any -- did you or the district
try and draw any conclusions as to what the source of
those nutrients was?

A. We are currently investigating sources of
components like nitrate throughout the aquifer system.
Don't think we've got to the point where we can draw any
conclusions about particular sources. It's a matter of
uncertainty and some interest by others.

0. Now, did you draw any conclusions of whether
there were any drinking water concerns in light of the
PFAS that were observed?

A. No, not yet.

0. Do you recall what the range of depths were in

the wells that were sampled?

A. Are you speaking in terms of the Grey Forest
area?
Q. Yeah, the Grey Forest area, yeah.
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A. Yes. I don't recall directly. At this time I

think the range was something between 150 and 400 feet,
but I am uncertain of those numbers.

0. Okay. Did you make any analysis of the
presence of faults in this area relative to the wells
that were sampled?

A. We have not done any direct measurements of
faults in the area. There are maps that already exist.

Q. Do you -- does the Edwards Aquifer Authority
have any testing sites near Cibolo Creek?

A. We do have sites near Cibolo Creek but -- and
the eastern part of the county of Cibolo Creek, so I
don't think we have any direct testing sites near Cibolo
Creek in that area. We do have wells in the recharge
zone that we do monitor periodically.

Q. And have PFAS been observed in those testing
sites on Cibolo Creek more on the eastern side of Bexar
County?

A. We have had detections in some of the wells of
the eastern part of the county, yes.

0. Have you performed -- has the Edwards Aquifer
Authority performed any dye tracer studies in the area
of Grey Forest?

A. Not during my tenure at the Edwards Aquifer

Authority, and I am generally unaware of previous
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testing in that area.

Q. Are you aware of any testing done by others?

A. I am not aware of dye tracer testing in the
Grey Forest area done by others at this point.

Q. Okay. Do you know, relative to the city of
Grey Forest, where the wells that you sampled, kind of
what compass direction they were from the city, in
general?

A. Generally, we have sampled within the city
box as indicated on this map, Municipal Operations LLC,
Map 2. We have had some surface and well samples
upstream along Helotes Creek. We've had some samples to
the west and slightly to the east along Lee Creek and
Chimenea Creek. So in those areas -- I think we have
sampled wells in all of those areas.

Q. And were all of those groundwater sampling
from wells?

A. No. They range from groundwater and surface
water samples.

Q. When we've talked so far, were your answers --
were those entirely regarding the well, the groundwater
sampling?

A. That is correct.

Q. What types of testing have been done of the

surface water there in Helotes Creek?
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A. When we sample surface water, we sample for
the same -- for the same range of analytes. So that
would include major and minor elements, trace metals,
water isotopes, isotopes with carbon, and nutrients and
coliform bacteria and PFAS, depending on the year of the
sampling.

Q. And when you say "depending on the year," what
does that depend on?

A. PFAS sampling ramped up after my arrival at
EAA. We started in 2017, and because of costs and other
factors, we increased our sampling rate over the years.
So samples collected in, say, 2018 and 2019 had varying
numbers of PFAS analyzed. So some samples in the
previous four or five years were not -- PFAS were not
included in the sample suite.

Q. In the surface water sampling performed there
in Helotes Creek, has PFAS been observed?

A. In recent samples, yes, PFAS have been
detected in the surface waters.

Q. Were they observed in prior samples where PFAS
was an analyte that was evaluated?

A. To my recollection, yes.

Q. Was -- so have they been present, when
analyzed for, at all times when that sampling was done?

A. To the best of my recollection, yes.
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0. And has bacteria been detected in those
surface water samples?

A. It has. That has -- the amounts have varied,
and I do not recall specifics on when or how much has
been detected.

Q. All right. So, I guess, does that mean you
don't recall as to whether those levels were above or
below the water quality standards?

A. That's correct. I would have to -- I would
have to look up that information.

Q. And were nutrients observed in any of those
samples?

A. Yes.

0. Do you recall at what level those nutrients
were observed at?

A. No, I do not. We did complete a scoping study

in 2018 and 'l1l9 to look at nutrient concentrations
associated with periphyton in the surface waters in and
around Helotes.

Q. And did you draw any conclusions as a result
of that study?

A. Generally some of the results were mixed, but
there were nutrients that were detected as part of that
process.

0. Do you recall at what level nutrients were
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detected?

A. Not particularly. I think that varied,
depending on the condition of the stream at the time it
was sampled. It's always difficult with ephemeral
stream flow and trying to separate stagnant versus
non-stagnant conditions. The primary focus of that
study was to evaluate the technique, so that was our
main focus of the results.

0. For any of the contaminants we've discussed,
were there seasonal patterns in the levels that were
observed?

A. We do not have enough samples to make that
determination.

MR. ALLMON: I'm going to take just a
five-minute break, and we can come back. We may well be
done here.

(Recess from 2:37 p.m. to 2:42 p.m.)

MR. ALLMON: Thank you, Mr. Bertetti.

First, I'll note for the court reporter it is
my intent to have the first map of the Edwards Aquifer
marked as Exhibit 1 to this deposition and the second
map, the Municipal Operations map, marked as Exhibit 2
to the deposition. My legal assistant will be sending
that to you later.

I think I may have just a few more questions
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for you, Mr. Bertetti.

MS. GILBERT: Hey, Eric, I want to chime
in real quick.

MR. ALLMON: Sure.

MS. GILBERT: That second exhibit is not
the Municipal Operations exhibit. That was prepared by
the Executive Director, I think.

MR. ALLMON: I was just saying it's
labeled Municipal Operations. I wasn't implying that
was prepared by Municipal Operations.

MS. GILBERT: Just clarifying.

MR. ALLMON: Sure. That's fine.

BY MR. ALLMON:
Q. Mr. Bertetti, we discussed sampling of surface

water by the Edwards Aquifer Authority. Do you recall

that?
A. Yes, sir.
0. And I think we discussed that there were some

PFAS observed in some of those samples.
A. Yes, sir.
0. Was that sampling performed in both the water

column and the sediment or one or the other?

A. No. We only have sampled from the water
column.
0. Okay. So that PFAS that was present would
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have been present in the water column itself. Would
that be correct?

A. That's correct. We filter samples, so it
would be dissolved constituents.

MR. ALLMON: All right. That's all of my
questions for you today. I do appreciate your time.

THE WITNESS: Very good, sir.

MR. ALLMON: I guess I pass the witness.
I'll see if anyone else has questions for you.

MS. GILBERT: Applicant has questions. I
think I heard OPIC say no questions. So I'll just ask,
Fernando or Brad, do you have questions?

MR. ECKHART: The ED has no questions.

MS. GILBERT: Okay. Then it looks like

it's just me.

EXAMINATION
BY MS. GILBERT:
Q. Hello, Mr. Bertetti. Can you hear me okay?
A. Yes, I can. Thank you.
Q. And have I pronounced your name properly?
A. Yes, ma'am.
Q. Okay. Well, it's nice to meet you. Sorry

it's not in person. And because it's not in person, I
need to ask you a couple of questions about where you

are and how you got here.
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So -- and just to the extent that Mr. Allmon

didn't cover all this, of course, if you don't
understand something about my question, please feel free
to ask me to rephrase it. If you can't hear me, I'll
just try to enunciate and vocalize better, that kind of
thing. TIf you need to take a break, just let me know.
A. Yes, ma'am.
Q. You are obligated to -- you are under oath,
and you are obligated to answer my questions truthfully.
You can't not answer my questions just because you don't
like them or the other attorneys object to my questions.
You have to do your best to answer my questions.

Do you understand?

A. I understand.

0. Okay. Primarily I'd like to know why you're
here today.

A. I received a subpoena a week before last to

appear for this deposition.

0. Did you receive the subpoena out of the blue,
or did somebody call you ahead of time and let you know
you were going to get it?

A. I think I received a phone call ahead of time
to let me know that a subpoena might be coming.

Q. And who was it that reached out to you?

A. I think the first phone call was from Annalisa
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and -- from the Greater Edwards Aquifer Alliance.
0. Annalisa Peace. Is that correct?
A. Yes, ma'am.
0. What was the nature of your participation as

explained by Annalisa?

A. She said would I be willing to give a
deposition, and I agreed so. The specifics were not
discussed, if I recall. My understanding was they
wanted background information about the wastewater
discharge permit in the Grey Forest area.

0. When you talk about the wastewater discharge
permit, you're talking about the subject matter of this
proceeding, the municipal --

A. Yes, ma'am.

0. -- permit?

Had you heard about the permit application
before that call with Ms. Peace?

A. Yes, I have. 1I'm generally aware of it, but I
haven't been following it very closely because I'm not
involved in that process.

0. So going back to that phone call, did
Ms. Peace or anybody else with GEAA or Mr. Allmon's
office provide you sample question-and-answers for the
kinds of issues that we'd be going over today?

A. No, ma'am.
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Q. Did your attorneys prepare you for your
deposition today, Ms. Trejo or Mr. Conoly?

A. I had conversations with them to outline the
process of the deposition.

0. Okay. Just kind of the housekeeping stuff or
the substantive portions?

MS. TREJO: I'm going to object. Hold
on. I'm going to make an objection because you are
calling for privileged information. You're asking for
confidential communications, what was discussed in
deposition prep.

MS. GILBERT: Let me clarify.

MS. TREJO: I'm instructing my -- hold
on. I'm instructing my client not to answer.

0. So let's back up, Mr. Bertetti. Something I'm
a little confused by. Is Mr. Allmon's statement -- by
the way, were you provided a copy of Mr. Allmon's

response to our motion to quash your deposition?

A. (Shaking head from side to side).

Q. No?

A. I have not seen that.

0. Were you aware that Mr. Allmon said that

Mr. Bertetti is not being deposed as a representative of
the Edwards Aquifer Authority? Were you aware of that?

A. I guess I was generally aware that that was
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their indication when they were going to subpoena me,
yes, something like that.

0. I'm sorry. Was whose indication?

A. My -- if I recall correctly, I was initially
told, I think, during that process that they were asking

me not as an official representative of EAA.

Q. But in your personal capacity?
A. That was my understanding.
MS. TREJO: Object because -- object to
form.
Q. That's fine. You can go ahead and answer the

question, Mr. Bertetti.

A. That was my understanding.

Q. And that was conveyed to you by Ms. Peace or
Mr. Allmon or somebody else?

A. Either Ms. Peace or Mr. Allmon, in the
conversation before I received the subpoena.

Q. Okay. I had understood that you only talked
to Ms. Peace.

So you also talked to Mr. Allmon?

A. That is correct.

Q. Okay. What did you talk to Mr. Allmon about,
specifically?

A. He said -- I'm not -- I'm not exactly sure I

recall explicitly. I think it was would I be available
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during that following week for a deposition, and that he
wasn't going to ask me about expertise in wastewater
discharge, because I made it clear that I did not have
expertise in wastewater discharge.

Q. But he also -- you just mentioned that he said
you would only be called in your personal capacity, not
as a representative of EAA. Correct?

A. That was my understanding, yes.

Q. Okay. So you covered the fact that you were
not testifying about wastewater discharge permits and
that you were being called in your personal capacity.

Did you speak about anything else with

Mr. Allmon?

A. No, ma'am.

Q. How long was the conversation?
A. Less than five minutes.

Q. Okay. Was it by phone or email?

A. By phone.

Q. Okay. So are you in your office at the EAA
today?

A. Yes, ma'am.

Q. Okay. Are you participating on a computer

owned by the EAA right now?
A. Yes, ma'am.

Q. And, you know, I should have asked, and I
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apologize. I can see your office is a lot neater than
mine.

But do you have anything in front of you,
like, maps or pre-filed testimony or your phone that you
might be receiving text messages on while we're
speaking? Anything like that?

A. I have my phone.

0. Okay. Are you receiving text messages during
this deposition?

A. I have received a text message from Deborah
Trejo during the deposition.

Q. Okay. So Ms. Trejo said earlier, as an
initial and ongoing objection, that the EAA wasn't a
party here and you weren't disclosed as an expert. Do
you recall that statement?

A. Yes, ma'am.

Q. Does EAA have a policy about its employees
participating in depositions in their personal capacity
while they're in the office, like, sort of employee
handbook-type deal or some regulations?

MS. TREJO: I'm objecting as to form, but
I'm also objecting as to presuming the fact that
Mr. Allmon's assertion about the nature of
Mr. Bertetti's appearance is in fact accurate.

While Mr. -- whatever the -- Mr. Bertetti is
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an employee of the EAA. He has testified about things

that -- he was asked about things he's done in his job
as an EAA employee. So whatever assertion was made
about Mr. Bertetti being called and subpoenaed to
testify is not an established fact. So the question

I'm -- objecting to the form of the question on multiple
grounds, but that's among them.

Q. Okay. So that was pretty lengthy,

Mr. Bertetti. Do you remember my question?

A. No. Could you repeat it, please. Thank you.
I apologize.

0. I'm not sure I remember it, either.

MS. TREJO: You asked about whether there
is an EAA policy.
MS. GILBERT: Yeah, yeah, yeah.

0. Right. And I'd still like to know that.

Mr. Bertetti, are you aware of any EAA policy
that pertains to employees participating in depositions
in their personal capacity?

A. I'm not aware of a specific policy one way or
the other. I did communicate with my supervisors and
the EAA executive management regarding this particular
request for deposition, so they were aware of this.

Q. Did you have to elicit their approval?

A. I believe that I was told that I was not
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prohibited from participating as an individual, but they
also did not object to this process.
0. Okay. Understood. I understand you're in
your EAA office and you're participating on an EAA
computer.
Are you taking vacation time right now, or is
this just part of your working day being deposed in the

EAA offices?

A. This is part of my working day.

Q. Are you being paid for your deposition?

A. I am currently being paid because I'm working.
Q. Okay. Do you know if your attorneys are being

paid to defend your deposition today?

A. I do not.

0. Ms. Trejo?

A. No, I do not.

Q. In talking to your management or supervisors,

did you discuss any policies the EAA might have about
announcing some position in ongoing litigation between
separate third parties?

MS. TREJO: I'm going to object to the
form of the question. I'll also object to the extent
you're calling for a privileged conversation that may
have involved counsel --

Q. Let me clarify --
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(Overtalk)

Q. Let me clarify, Mr. Bertetti. I'm not asking
you what you discussed with your attorneys. I'm asking
you what you discussed with your management that did not
include attorneys.

What do you understand the EAA's policy is
about getting involved in ongoing litigation between
parties, where they're not a party?

MS. TREJO: Same objections.

Q. So my -- my discussions included the general
manager, Roland Ruiz; our deputy general manager, Marc
Friberg, who I believe is an attorney; and my
supervisor, Mr. Mark Hamilton.

MS. TREJO: So I'm instructing the
witness to not answer any communications at which Marc
Friberg was present.

Q. Mr. Bertetti, how many wastewater discharge
cases before the State Office of Administrative Hearings
has the Edwards Aquifer Authority participated in? Do
you know?

A. I do not know.

Q. Okay. I think you mentioned you've been there
in your current capacity for, what, six years or seven
years?

A. I've been employed at EAA for seven and a half
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years.

0. Okay. What did you do before that?

A. I worked at Southwest Research Institute.

0. Okay. And did you participate in the 2020
report that Ron Green authored?

A. I was not a participant in that report.

Q. Okay. Are you a member of GEAA?

A. I contribute to GEAA, yes.

0. You financially contribute to GEAA. Correct?

A. Yes, ma'am.

Q. Do you contribute to GEAA in any other ways?

A. No, ma'am.

Q. Are your supervisors aware that you contribute
to GEAA?

A. I believe they are, yes.

Q. Were they aware of that before your deposition
today? Did you specifically make them aware of that
before your deposition?

A. I know that my direct supervisor is

Q.

you've

A.

specifically aware of that, yes, and prior to this

deposition, yes.

Have you been remunerated for your authorship,

I guess, with Dr. Green in the various publications that

co-authored?

I'm not sure I understood the first part of
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that question.

0. Have you been paid for any of the publications
that you've co-authored with Dr. Green?

A. No, not -- not directly. I co-authored
publications as part of my employment.

Q. I see. Okay. Not personally, then. Correct?

A. Correct.

Q. How long have you known Dr. Green?

MS. TREJO: Objection; relevance, form.

0. You can go ahead.
A. I have known Dr. Green since about 1992.
Q. Okay. And did you talk to Dr. Green about

your deposition today?
A. No, I did not.
Q. Did you talk to him about the proposed
wastewater discharge permit?
A. I believe we have had conversations about
that, yes, but not (inaudible).
THE REPORTER: I'm sorry. I didn't hear
the end of that.
"I believe we have had conversations about
that, yes, but not" --
THE WITNESS: That's it.
A. I believe we had conversations about that,

yes.
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Q. I'm not asking you to go into painful detail,
but what was the subject matter of the conversation,
other than the fact that the application had been filed?

MS. TREJO: Objection; relevance, form.

0. Did you talk about PFAS? Did you talk about
odors? Did you talk about groundwater contamination?

A. The majority of our conversations about that,
to the best of my recollection, would have been
technical in nature, how the system might perform and
the relative condition of the system.

Q. What do you mean by "system"? The MBR?

A. The groundwater system and the surface
groundwater interactions.

Q. The groundwater system being the subsurface
strata or the City of Grey Forest water wells?

A. In general, groundwater strata of the Upper,
Middle Trinity Aquifers and the Edwards Aquifer.

Q. Do you know how far away the closest public

wells are to the outfall, proposed outfall?

A. No, I do not.

Q. Have you reviewed the application?

A. I have not.

Q. Have you reviewed any pre-filed testimony?
A. I have not.

0. Like, for example, have you reviewed Ron
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Green's testimony or Lauren Ross's testimony?

A. I have not.

Q. Okay. By the way, do you know Lauren Ross?

A. I do not.

0. You don't know her from her involvement in the
Liberty Hill matter?

A. No, ma'am.

Q. Okay. You spoke about the Liberty Hill
permit. Correct?

A. No, ma'am. I'm not aware about the Liberty
Hill permit.

Q. Did you participate in a Texas Water Symposium

in April of 2024 relating to managed wetlands and water

quality in the Hill Country?

A. Are you referring to the symposium in
Kerrville?

0. Yes.

A. If that's what you're referring to, yes, I did

participate in that.

Q. Okay. You didn't talk about the City of
Liberty Hill's wastewater permit?

A. I may -- I do not recall directly, but I may
have discussed the potential results from that, but I'm
not sure I spoke about it directly.

0. Results --
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A. I'm relatively unfamiliar with that.

0. Okay. Results being the nutrient limit that
was imposed by the TCEQ in the permit?

A. I don't recall that. I am aware that there
were potentially lowered -- requirements for lower
discharge concentrations. That's the extent of my
knowledge of the Liberty case.

0. Is that something that you've advocated either
personally or in your capacity with EAA?

A. No, ma'am.

Q. Does the EAA, to your knowledge -- not asking

for a legal conclusion. I'm just asking, do you know if
the EAA has authority to regulate water quality?

MS. TREJO: Objection; form.

0. Mr. Bertetti, you can answer the question.
A. Yes. Can you repeat that, please.
Q. Do you know if the EAA has authority to

regulate water quality within its jurisdictional
boundaries?

A. I am unclear as to what the extent of the
authority is. I know that we have a requirement to
monitor water quality and to evaluate that. I know that
the board has passed rules on limiting coal tar
application surface systems near the springs. If that

is a function of regulating water quality, then that's
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the case. Generally, water quality issues for the
Edwards Aquifer are regulated by the Texas Commission on
Environmental Quality.

Q. Do you understand that to be under Chapter 213

of the commission's rules?

A. What do I understand to be under 213?

0. The TCEQ's rules relating to the Edwards
Aquifer.

A. If that's where they are, then -- I'm not

familiar for sure if that is where those rules are

located.
Q. Have you never reviewed the TCEQ's Edwards
rules?
A. I have.
MS. TREJO: Form.
A. I'm not -- not familiar with their location in

the statute.

Q. Okay. Have you ever attended the annual
Edwards hearing/meeting that the commission's required
to have under the water code?

MS. TREJO: Objection; relevance.

A. No, I have not attended that meeting.

0. Do you know what I'm talking about? They're
held in San Antonio, they're held in Austin, wherever

the Edwards Recharge, Contributing, or Transition Zone
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is?
MS. TREJO: Objection; form.
A. Normally that's not part of my area of
responsibility. So, no, I have not attended them.
Q. Have you taken any positions personally or in

your capacity with EAA that surface wastewater
discharge -- strike that question.

In your personal capacity or with the EAA,
have you ever taken a position that discharges of
treated wastewater should be prohibited over the
contributing zone?

MS. TREJO: Objection; form and
relevance.
A. No, I have not taken a position that
wastewater discharges should be prohibited over the

contributing zone.

Q. Do you have an opinion about it?
A. Say again.
0. Do you have an opinion about it?

MS. TREJO: Objection; form.

A. My opinion is that wastewater discharges
should be treated to have the best-quality effluent as
possible.

Q. Okay. So discharges may be allowed so long as

they have appropriate standards, but they shouldn't be
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prohibited entirely; is that what you're saying?

MS. TREJO: Objection; form and
relevance.

A. My personal opinion, based on my experience,
is that I do not have evidence to support prohibiting
discharge entirely over the contributing zone.

Q. Were you aware that your co-author,

Dr. Green -- by the way, do you consider yourselves to
be friends personally, professionally?

MS. TREJO: Objection; relevance.
Objection; form.

I mean, how much longer is this going to go
on? Because we didn't seek a protective order because
this was represented to be a very short thing about some
very high-level things. But this is sort of ranging
into you on a fishing expedition for everything that
Mr. Bertetti thinks and all his relations and all his
friends. He does have a job to do.

We may have to instruct -- we may have to --

MS. GILBERT: Deborah --

MS. TREJO: -- go to the ALJ and seek a
protective order for this becoming harassing and an
undue burden.

MS. GILBERT: Deborah, we filed a motion

to quash this deposition. We don't believe
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Mr. Bertetti's testimony is relevant to this proceeding.
You're right; he wasn't disclosed as a witness.

However, his name appears on many of the publications
that Ron Green has identified. And PFAS and nutrients
are very germane to this hearing. We agree with you.

We don't think Mr. Bertetti should be here, either. But
I didn't schedule his deposition today. Eric Allmon
did. And Eric represented that it would be a short
deposition. It was also notified from day to day until
it's concluded.

So with that, I'd like to conclude the
deposition. And the longer that you object to the form
of every single question, I guess we're going to be here
longer.

But everything that Mr. Bertetti -- I mean,
obviously you can predict that Mr. Bertetti's deposition
will be used at hearing, with Mr. Green and the other
experts. And so whether he's there in person or not in
person, his words in this deposition today will be put
forward as some sort of support for more regulation of
PFAS or nutrients or other analytes. And so this is
very germane to the subject matter. And this was the
Protestants, City of Grey Forest, where Mr. Bertetti
testified earlier today EAA has done all this sampling

including certain hits and sampling of PFAS.
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MS. TREJO: Okay. So your position is

it's not relevant and not admissible, but you're now
seeking to do all this testimony about why it's not
relevant.

MS. GILBERT: I'm not the person that
makes that ruling. You know that the --

MS. TREJO: So I think at this point -- I
think at this point we -- I need to have my witness --
we need to seek relief from the tribunal, because at
this point it is becoming harassing and an undue burden.
We're entitled to seek relief for a protective order if
a deposition becomes harassing or an undue burden.

So I think if this is continuing and you're
going to, you know, subject Mr. Bertetti to this, you
know, barrage of questions of all these different
background topics, then --

MS. GILBERT: I'm asking --

MS. TREJO: -- we're well outside the
scope of what was represented to him that the deposition
was going to be about.

MS. GILBERT: I never talked to
Mr. Bertetti about --

(Overtalk)

MS. GILBERT: -- what this deposition was

about. Clearly, Mr. Allmon or the GEAA representatives
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did. Okay. I was asking him and about to get to his

position and the Edwards Aquifer Authority's position on
the contributing zone.

Dr. Green has been very emphatic in his
pre-filed testimony that the contributing zone has no
distinction apart from the recharge zone. And as you
know, discharges over the recharge zone are prohibited.
So it's very important that I understand what the EAA's
position about Chapter 213 and those prohibitions is.

And to the extent that this witness has
co-authored publications with Dr. Green, and Dr. Green
has made those printouts, and Dr. Green is going to be
offered as an expert witness, it is important for me to
know the basis of Mr. Bertetti's knowledge.

MS. TREJO: Right.

MS. GILBERT: 1I'll withdraw the question
about his friendship with Dr. --

MS. TREJO: I think this has gone way,
way, way too far, and I think that to the extent that
you're now trying to establish the EAA's positions on a
whole series of things, which was not part of what
Mr. Allmon asked about -- you're trying to establish all
kinds of testimony right now from Mr. Bertetti about the
EAA and its positions on this and that. That's

really --
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MS. GILBERT: He's here on behalf of the

EAA today, notwithstanding Eric's statements in his
motion or his response to the motion.

MS. TREJO: Mr. Bertetti works for the
EAA.

(Overtalk)

MS. GILBERT: It's very unusual --

MS. TREJO: Okay. Let's just --

(Overtalk)

MS. TREJO: -- and I will file a motion
for protective order with the ALJ to seek relief from
any further deposition testimony from Mr. Bertetti.

This has gone well beyond what the scope of
the questions asked were, and now you're getting into
whole other areas.

MS. GILBERT: There is no scope of
questions established, Deborah. I'm allowed --

MS. TREJO: We are entitled to seek
relief to not have our client deposed. And this has
now, I think, gone into a whole other thing where you're
trying to collaterally bring in all this testimony.

MS. GILBERT: The Protestant --

MS. TREJO: 1It's improper, and it seems
to have risen to the level of being harassment of the

witness.
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MS. GILBERT: So let me just establish

that the Protestant, who represents a party to which
Mr. Bertetti has made financial contribution and is a
member of, can ask the witness questions. But I'm not
allowed to ask questions about the contributing and
recharge zone of the Edwards Aquifer, over whose
jurisdiction you are singularly given responsibility,
and the Protestants are? That's incomprehensible.

MS. TREJO: I'm not going to argue with
you right now. I don't think that serves any purpose.
I think that you have exceeded what is reasonable in
terms of the scope of the questions you were asking
Mr. Bertetti, and I think it is harassing. We are a
third party. We are not part of this dispute. We are
not a party to the contested case.

You are not -- you are asking a whole lot of
questions that are not related to, you know, the very
much more narrow questions that were asked before.

MS. GILBERT: Hey, Deborah, they all go
to the fact initially --

(Overtalk)

MS. GILBERT: -- that he offered --

(Overtalk)

MS. TREJO: Mr. Bertetti, let's jump off

the call. We're leaving the deposition at this point.
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We will file a motion for protective order at the ALJ.
Paul, I'll wait for you to get off, and then
I'l1l get off.
(The witness and Ms. Trejo leave Zoom)
THE REPORTER: Are we off the record?
MR. ALLMON: I think that we seem to be
done here for today.

(Proceedings adjourned at 3:16 p.m.)
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CHANGES AND SIGNATURE

WITNESS NAME: F. PAUL BERTETTI
DEPOSITION DATE: FEBRUARY 10, 2025
PAGELINE CHANGE /REASON

I, F. PAUL BERTETTI, have read the foregoing

deposition and hereby affix my signature that same is
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GIVEN UNDER MY HAND AND SEAL of office this

day of , 2025.

(Seal)
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true and correct, except as noted above.

SIGNATURE OF WITNESS
STATE OF X
COUNTY OF X

Before me, , on this day

personally appeared F. PAUL BERTETTI, known to me (or
proved to me under oath or through )
(description of identity card or other document) to be

the person whose name is subscribed to the foregoing

instrument and acknowledged to me that they executed the

Notary Public in and
State of

for the
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ELIMINATION SYSTEM PERMIT

NO. WQ0016171001 ADMINISTRATIVE HEARINGS

REPORTER'S CERTIFICATION
REMOTE ORAL DEPOSITION OF F. PAUL BERTETTI
FEBRUARY 10, 2025

I, Angela L. Mancuso, Certified Shorthand Reporter
in and for the State of Texas, hereby certify to the
following:

That the witness, F. PAUL BERTETTI, located in
San Antonio, Texas, was duly sworn by the officer and
that the transcript of the oral deposition is a true
record of the testimony given by the witness;

That the original deposition was delivered to
Ms. Deborah C. Trejo for examination and signature by
the witness;

I further certify that the signature of the
deponent was requested by the deponent or a party before
the completion of the deposition and that the signature
is to be before any notary public and returned within 20
days from date of receipt of the transcript. If
returned, the attached Changes and Signature page

contains any changes and the reasons therefor.
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I further certify that I am neither attorney or
counsel for, nor related to or employed by, any of the
parties to the action in which this deposition is taken,
and further that I am not a relative or employee of any
attorney or counsel employed by the parties hereto, or
financially interested in the action, and that I
reported this deposition from my office in Keller,
Texas.
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Exhibit GEAA-123. State of Texas, Plaintiff, e 12118024 1020 A
v. 3M Company, Corteva, Inc., Dupont de Nemours, Inc. and JoHnsoz County, Texas
EIFP, Inc., F/K/A E. 1. Du Pont de Nemours and Company, Defendants By: Amaris Montemayor, Deputy
IN THE DISTRICT COURT OF
JOHNSON COUNTY, TEXAS
STATE OF TEXAS, DISTRICT COURT Johnson County - 18th Distric
JUDICIAL DISTRICT
Plaintiff,
CAUSE NO.

V.

DC-C202400996

DE NEMOURS, INC., and EIDP, INC. F/K/A
E. 1. DU PONT DE NEMOURS AND
COMPANY,

§
§
§
§
§
§
3M COMPANY; CORTEVA, INC., DUPONT §
§
§
§
§
Defendants. §
PLAINTIFF’S ORIGINAL PETITION
TO THE HONORABLE DISTRICT JUDGE:

Plaintiff, STATE OF TEXAS, acting by and through the Attorney General of Texas, KEN
PAXTON (the “State”), complains of Defendants 3M COMPANY (“3M”); CORTEVA, INC.
(“Corteva”); DUPONT DE NEMOURS AND CO., INC. (“New DuPont”); and EIDP, INC.
F/K/A E. I. DU PONT DE NEMOURS AND COMPANY (“Old DuPont”) (collectively,
“Defendants”) and would respectfully show Defendants have engaged in deceptive trade
practices by failing to disclose health risks and environmental harms associated with their
products, and representing and/or implying their products were “safe” in a false, deceptive, or
misleading manner, in violation of the Texas Deceptive Trade Practices—Consumer Protection

Act, Tex. Bus. & Com. Code §§ 17.41-17.63 (“DTPA”).

INTRODUCTION

1. For decades, Defendants manufactured, marketed, and sold a wide array of
consumer products containing per- and polyfluoroalkyl substances (“PFAS”), including

perfluorooctane sulfonic acid (“PFOS”) and perfluorooctanoic acid (“PFOA”). Defendants
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marketed these products in Texas and elsewhere to consumers as having remarkable benefits such
as resistance to heat, oil, stains, grease, and water. Defendants’ PFAS-containing materials
included products used in or on food packaging, carpeting, cookware, upholstery, cosmetics, and
many other consumer products, which Defendants sold to Texas consumers under well-known
brand names including Teflon® and Scotchgard®.

2. But Defendants knew for much of this time, during which they profited
immensely from the sale of their products, that PFAS pose risks to people’s health and impact the
environment. For example, PFAS are “persistent, bioaccumulative and toxic” (“PBT”), and
exposure in humans may be associated with diseases such as cancer and decreased vaccine
response. Further, PFAS, once introduced into the environment, accumulate in fish, game, and
other animal and plant life, contaminate drinking water and other natural resources, and
accumulate in the blood of humans. Defendants knew of these risks, knew they could not contain
PFAS in their consumer products, and — as early as the 1970s — knew that their PFAS chemistry
was already building-up in the blood of most Americans. Nonetheless, Defendants concealed
these substantial risks from consumers and the State, and for decades, they even affirmatively
claimed their products were “safe.”

L. DISCOVERY

3. The discovery in this case should be conducted under Level 3 pursuant to Texas
Rule of Civil Procedure 190.4.

4. This case is not subject to the restrictions of expedited discovery under Texas Rule
of Civil Procedure 169 because the State’s claims include non-monetary injunctive relief.

5. In addition to the claims for non-monetary injunctive relief, the State seeks

monetary relief of $1,000,000 or more, including civil penalties, attorneys’ fees, and costs.
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II. JURISDICTION

6. This action is brought by the Attorney General, Ken Paxton, in the name of the
State of Texas, through his Consumer Protection Division and in the public interest under the
authority granted by § 17.47 of the DTPA upon the grounds that Defendants have engaged in
false, deceptive, and misleading acts and practices in the course of trade and commerce as
defined in, and declared unlawful by, §§ 17.46(a) and (b) of the DTPA. In enforcement suits filed
pursuant to § 17.47 of the DTPA, the Attorney General is further authorized to seek civil
penalties, redress for consumers, and injunctive relief. The Attorney General may also seek
reasonable attorneys’ fees and court costs for prosecuting this action, as authorized by Texas
Government Code § 402.006(c).

III.  SCOPE OF THIS ACTION

7. Through this action, the State is not seeking any relief with respect to the
manufacture, marketing, or sale of Aqueous Film-Forming Foam—a specific category of
products that contain PFAS—as that is the subject of a separate action.

IV.  DEFENDANTS

8. Defendant 3M Company is a corporation organized and existing under the laws of
the State of Delaware, with its principal place of business located at 3M Center, St. Paul,
Minnesota 55144-1000. 3M is registered to do business in Texas and may be served through
Corporation Service Company d/b/a CSC-Lawyers Incorporating Service Company, 211 E. 7th
Street, Suite 620, Austin, Texas 78701-3136, or wherever it may be found.

9. Defendant EIDP, Inc. (i.e., Old DuPont), f/k/a E. I. du Pont de Nemours and
Company, is a corporation organized and existing under the laws of the State of Delaware, with
its principal place of business located at 974 Centre Road, Wilmington, Delaware 19805 and
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9330 Zionsville Road, Indianapolis, Indiana. In 2015, facing billions of dollars in liabilities
arising from its use of PFAS, Defendant Old DuPont began engaging in a series of transactions
meant to distance its valuable assets from the liability created by its actions in unleashing and
marketing these products to the public, ultimately resulting in the creation of New DuPont and
Corteva. Old DuPont may be served through the Texas Secretary of State, P.O. Box 12079,
Austin, Texas 78711.

10. Defendant DuPont de Nemours, Inc., d/b/a DuPont (i.e., New DuPont), is a
Delaware corporation with its principal place of business located at 974 Centre Road Building
730, Wilmington, Delaware 19805. In 2015, Old DuPont created New DuPont to facilitate a
merger with third party The Dow Chemical Company (“Old Dow”) and serve as a holding
company for the combined assets of the two companies. In connection with a series of subsequent
transactions in 2019, New DuPont assumed certain Old DuPont liabilities—including those
relating to PFAS. New DuPont does business throughout the United States, including in the State
of Texas. New DuPont may be served through the Texas Secretary of State, P.O. Box 12079,
Austin, Texas 78711.

11. Defendant Corteva, Inc. is a corporation organized and existing under the laws of
the State of Delaware, with its principal places of business located at 974 Centre Road,
Wilmington, Delaware 19805 and 9330 Zionsville Road, Indianapolis, Indiana 46268. In 2019,
New DuPont spun off a new, publicly traded company, Corteva, which currently holds Old
DuPont as a subsidiary. In connection with this transfer, Corteva assumed certain of Old
DuPont’s liabilities—including those relating to PFAS. Corteva is registered to do business in
Texas and may be served through CT Corporation System, 1999 Bryan Street, Ste. 900, Dallas,

Texas 75201-3136, or wherever it may be found.
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V. VENUE

12.  Venue of this suit lies in Johnson County, Texas, pursuant to DTPA § 17.47(b),
because transactions forming the basis of this suit occurred in Johnson County, Texas, and

Defendants have done business in Johnson County, Texas.

VI. PUBLIC INTEREST

13. Plaintiff has reason to believe that Defendants are engaging in, have engaged in, or
are about to engage in, the unlawful acts or practices set forth below. Plaintiff has further reason
to believe Defendants have caused injury, loss, and damage to the State of Texas, and have
caused adverse effects to the lawful conduct of trade and commerce, thereby directly or indirectly
affecting the people of this State. The allegations herein focus on two specific types of PBT
PFAS—PFOS and PFOA.

14. PFOS exposure is associated with numerous adverse health effects in humans,
including increases in serum lipids (i.e., high cholesterol); decreases in antibody response to
vaccines; increases in risk of childhood infections; adverse reproductive and developmental
effects; and pregnancy-induced hypertension and preeclampsia. PFOA exposure is associated
with, among other things, decreased birthweight, testicular and kidney cancers, ulcerative colitis,
medically diagnosed high cholesterol, and thyroid disease.

15. Therefore, the Consumer Protection Division of the Office of the Attorney
General of the State of Texas is of the opinion that these proceedings are in the public interest.

VII. TRADE AND COMMERCE

16.  Defendants have, at all times described below, engaged in trade and commerce as

defined by § 17.45(6) of the DTPA.
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VIII. ACTS OF AGENTS

17.  Whenever in this Petition it is alleged that Defendants did any act, it is meant that
Defendants performed or participated in the act or Defendants’ officers, agents, or employees
performed or participated in the act on behalf of and under the authority of Defendants.

IX. APPLICABLE LAW

18. The DTPA prohibits “false, misleading, or deceptive acts or practices in the
conduct of any trade or commerce. ” DTPA § 17.46(a).

19. Section 17.47 of the DTPA authorizes the Consumer Protection Division to bring
an action for temporary and permanent injunction whenever it has reason to believe that any

person is engaged in, has engaged in, or is about to engage in any act or practice declared

unlawful by the DTPA.
X. FACTUAL ALLEGATIONS
PFOS and PFOA
20.  PFAS are a family of human-made chemical compounds containing a carbon

chain on which all hydrogen atoms are replaced by fluorine atoms. The carbon-fluorine bond is
the strongest bonds in organic chemistry and the many carbon-fluorine bonds in PFAS impart

their unique chemical properties. Figure 1 below shows the chemical structures of PFOS and

PFOA.
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21. 3M developed PFOS and PFOA in the 1940s. Old DuPont, in 1951, began
manufacturing products containing PFOA. Old DuPont purchased PFOA from 3M.

22. Defendants marketed products containing harmful PFAS chemicals for over 70
years and were aware of the harmful effects of PFAS chemicals for over 50 years. Despite this
knowledge, Defendants continued to market PFAS products and chemicals in Texas and
elsewhere as safe for consumer use, misrepresent their environmental and biological risks, and
conceal risks of harm from the public.

23. For decades, advertisements included images of family home life in and around
these products, were marketed to women cooking for their families, and specifically promoted the
value of the products for households with children and pets. These advertisements did not
disclose material information regarding the harms of the chemicals, and through the context and
claims of the advertisements, misrepresented their safety for household and family use.

Defendants’ Manufacture, Marketing, and Sale of PFAS-Containing Products

Old DuPont’s Deception Relating to PFAS Products

24. Old DuPont began using PFOA and other PFAS in its specialty chemical
production applications, including household applications and products, like Teflon® and
Stainmaster®. Old DuPont advertised Teflon® as a protective non-stick coating for cookware and
Stainmaster™ as a soil and stain repellant for fabrics and textile products. For instance, Old
DuPont released Stainmaster® Carpet in 1986. Old DuPont advertised this product as being
helpful for families with children and pets, which is particularly concerning due to the additional
exposure for children, who spend more time on or near the floor.

25.  Old DuPont also manufactured and advertised Zonyl® as a cheaper and less labor-

intensive alternative to wax-paper food packaging beginning in the 1960s. On information and

State of Texas v. 3M Company, et al. Page 7 of 45
Plaintiff’s Original Petition

OFFER OF PROOF

Exhibit GEAA-123
Page 7 of 45



Exhibit GEAA-123. State of Texas, Plaintiff,
v. 3M Company, Corteva, Inc., Dupont de Nemours, Inc. and
EIFP, Inc., F/K/A E. 1. Du Pont de Nemours and Company, Defendants

belief, this material has been used for fast food packaging and microwave popcorn bags, among
other consumer uses.

26. On information and belief, the Teflon® PTFE chemical has been used in a wide
variety of cosmetics, to make them long-lasting and easier to apply.

27. As early as the 1960s, Old DuPont was aware that PFOA is toxic to animals and
humans and that it bioaccumulates and persists in the environment. Old DuPont also knew that
Teflon®, and associated industrial facilities, emitted and discharged large quantities of PFOA and
other PFAS into the environment and that many people had been exposed to its PFAS, including
via public and private drinking water supplies. Yet, it continued to develop and market products
for consumers as safe and without revealing this knowledge that would have been material
information to consumers’ purchasing decisions.

28. Old DuPont’s scientists issued internal warnings about PFOA toxicity as early as
1961, including warnings that PFOA caused adverse liver reactions in rats and dogs. Old
DuPont’s Toxicology Section Chief opined that such products should be “handled with extreme
care” and that contact with the skin should be “strictly avoided.” However, advertisements from
the 1970s promoted family and household use of Teflon® pans through “women [who] test[ed]
pans like these in their own homes”—touting the “preference” of Teflon® by these women and
the implied safety for family and household use while failing to disclose the already known
dangers associated with PFAS.

29. In 1978, based on information it received from 3M about elevated and persistent
organic fluorine levels in workers exposed to PFOA, Old DuPont initiated a plan to review and

monitor the health conditions of potentially exposed workers to assess whether any negative
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health effects were attributable to PFOA exposure. This monitoring plan involved obtaining and
analyzing the blood samples from its workers for the presence of fluorine.

30. By 1979, Old DuPont had data indicating that, not only was organic
fluorine/PFOA building up in the blood of its exposed workers (and was, thus, “biopersistent™),
but those workers exposed to PFOA had a significantly higher incidence of health issues than did
unexposed workers. Old DuPont did not share this data or the results of its worker health analysis
with the general public or government entities, including the State of Texas, at that time.

31. The following year, Old DuPont internally confirmed, but did not make public,
that PFOA “is toxic,” that humans accumulate PFOA in their tissues, and that “continued
exposure is not tolerable.”

32. At around this same time, Old DuPont, on information and belief, was releasing

advertisements encouraging families not to worry, because they had Teflon® carpet protector.
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33.  Not only did Old DuPont know that PFOA accumulated in humans, it was also
aware that PFOA could cross the placenta from an exposed mother to her gestational child. In
1981, Old DuPont conducted a blood sampling study of pregnant or recently pregnant employees.

Of the eight women in the study who worked with Teflon®, two—or 25%—had children with
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birth defects in their eyes or face, and at least one had PFOA in the umbilical cord. Instead of
addressing this concern, in the same year Old DuPont communicated to its employees that “there
is no known evidence that our employees have been exposed to C8 levels that pose adverse
health effects.” C8 refers to PFAS like PFOA and PFOS with an eight-carbon chain structure. It
also quietly moved female employees away from areas where PFAS may have been present.

34, Old DuPont selectively reported to the United States Environmental Protection
Agency (“EPA”) in March of 1982 that results from a rat study showed PFOA crossing the
placenta if present in maternal blood, but Old DuPont concealed the results of its own study of its
human workers.

35. Not only did Old DuPont know about PFOA’s toxicity danger as early as the
1960s, but it was also aware that PFAS were capable of contaminating the surrounding
environment, leading to human exposure. For example, no later than 1984, Old DuPont was
aware that PFOA released from its manufacturing operations was contaminating local drinking
water supplies, but said nothing to regulators or the impacted communities.

36. Old DuPont was long aware that the PFAS it was releasing from its facilities could
leach into groundwater used for public drinking water—a fact that could both impact its
corporate image, as discussed below, and materially impact consumers’ purchasing decisions.
Old DuPont held a meeting at its corporate headquarters in Wilmington, Delaware in 1984 to
discuss health and environmental issues related to PFOA, and employees spoke of the PFOA
issue as “one of corporate image, and corporate liability.” They were resigned to Old DuPont’s
“incremental liability from this point on if we do nothing” because Old DuPont was “already
liable for the past 32 years of operation.” They also stated that the “legal and medical

[departments within Old DuPont] will likely take the position of total elimination” of PFOA use
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in Old DuPont’s business and that these departments had “no incentive to take any other
position.” Nevertheless, Old DuPont not only decided to keep using and releasing PFOA,
marketing brands containing PFOA, but affirmatively misrepresented to regulators, the scientific
community, and the public that its PFOA releases presented no risks to human health or the

environment.

PERSONAL & CONFIDENTIAL

TO: T. M. KEMP
T. L. SCHRENK

FRDOM: J. A« SCHMID

C-8 MEETING SUMMARY
5/22/84 — WILMINGTON

THE REVIEW WAS HELD WITH BESFERKA, BENNETT,  RIDDICK,
GLEASON, HEBENBARTH, SERENBETZ, RAINES, KENNEDY, VON SCHRILTZ, AND
INGALLS IN ATTENDENCE. COPIES OF THE CHARTS USED ARE ATTACHED.

THERE WAS A CONSENSUS THAT C-8, BASED ON ALL THE
INFORMATION AVAILABLE FROM WITHIN THE COMPANY AND FROM 3M, DOES
NOT POSE A HEALTH HAZARD AT LOW t{EVEL CHRONIC EXPOSURE.

THERE WAE AGREEMENT THAT A DEPARTMENTAL POSITION NEEDED
TO BE DEVELOPED CONCERNING THE CONTINUATION OF WORK DIRECTED AT
ELIMINATION DF C—-8 EXPOSURES OFF PLANT AS WELL AS TO OQUR CUSTDMERS
AND THE COMMUNITIES IN WHICH THEY OPERATE.

THERE WAES CONSENSUS REACHED THAT THE IBSUE WHICH WILL
DECIDE FUTURE ACTION 1S ONE OF CORPORATE IMAGE, AND CORPORATE
LIABILITY. LIABILITY WAS FURTHER DEFINED AS THE INCREMENTAL
LIABILITY FROM THIS POINT ON IF WE DO NOTHING AS WE ARE ALREADY
LIARLE FOR THE PAST 32 YEARS OF OPERATION. CORPORATE IMAGE
DISCUSSION CENTERED AROUND THE PERCEIVED DILIGENCE VERSUS DOUR
FPOLICIES IF WE ELECTED TO STOP WORK.

CURRENTLY, NONE OF THE OPTIONS DEVELOPED ARE, FROM A
FINE FOWDER BUSSINESS STANDPOINT, ECONOMICALY ATTRACTIVE AND WOULD
ESSENTIALLY PUT THE LONG TERM VIABILITY OF THIS BUSSINESS SEGMENT
ON THE LINE. FROM A BROADER CORPORATE VIEWPOINT THE COSTS ARE
SPIALL.

THE BASIS FOR A DECISION AT THIS POINT IS SUBJECTIVE AND
IS MARE MORE DIFFICULT BY OUR CURRENY UNDERSTANDING OF TECHNOLOGY

AND COST, AND THE IMPACT ON THE FINE FOWDER BUSSINESS. 1775 NOT AN g
EASY AND OBVIOUS DICISION AS FOR EXAMPLE TBSA WAS. 'é
g
N
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37. Despite knowledge of potential health hazards and contamination, Old DuPont
introduced Stainmaster® carpet to the public in 1986, spending $10 million on the first campaign
of national advertisements. Old DuPont marketed Stainmaster® carpet as safe for families and
targeted families with babies in particular, through advertisements such as those below, whose

misleading messages DuPont aimed to get into every American household.
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38.  However, infants and toddlers in homes with Stainmaster® carpets are consistently
exposed to PFAS. According to the Centers for Disease Control and Prevention, infants and
toddlers are at increased risk of ingesting these chemicals through hand to mouth transfer of
PFAS from carpets. Similarly, the EPA reported that children are particularly susceptible to

inhaling PFAS in carpets, with inhalation levels reaching 32,500 pg/cm?.
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39. Old DuPont also continued to advertise its Teflon® brand for household use,
touting nonstick benefits but failing to disclose to consumers the serious adverse effects of PFAS.

On information and belief, the advertisements below are from the 1990s.
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40. In 2000, the email below from Old DuPont employees demonstrated that the
company was aware that biopersistence is an important consumer issue due to “an overwhelming
public attitude that anything biopersistent is harmful,” yet they continued to conceal the

biopersistence of PFAS in chemical products such as Teflon®.
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#  John R Bowman
11/09/2000 05:04 PM

To: Thomas L Sager/AE/DuPont@0uPont, Martha ;
ce: Bemard J Reilly/ AE/DuPont@0OuPont L Reess SOwent
Subject Lubeck-Dawn Jackson note

41. Old DuPont also began to assemble a litigation defense team, which included
hiring an outside consulting company called the Weinberg Group. In a 2003 letter to Old DuPont,
the Weinberg Group recommended that Old DuPont “implement a strategy at the outset which
discourages government agencies, the plaintiff’s bar, and misguided environmental groups from
pursuing this matter any further . . . .” The strategy would include “facilitating the publication of
papers and articles dispelling the alleged nexus between PFOA and teratogenicity as well as other

claimed harm” and “establish[ing] not only that PFOA is safe over a range of serum

2

concentration levels, but that it offers real health benefits . . . .

42.  In 2004, EPA filed an administrative enforcement action against Old DuPont
based on its failure to disclose toxicity and exposure information for PFOA in violation of the
federal Toxic Substances Control Act (“TSCA”) and Resource Conservation and Recovery Act

(“RCRA”). Old DuPont eventually settled the lawsuit by agreeing to pay over $16 million in civil

State of Texas v. 3M Company, et al. Page 18 of 45

Plaintiff’s Original Petition

OFFER OF PROOF

Exhibit GEAA-123
Page 18 of 45



Exhibit GEAA-123. State of Texas, Plaintiff,
v. 3M Company, Corteva, Inc., Dupont de Nemours, Inc. and
EIFP, Inc., F/K/A E. 1. Du Pont de Nemours and Company, Defendants

administrative penalties and conduct supplemental environmental projects. EPA called the
settlement the “largest civil administrative penalty EPA has ever obtained under any federal
environmental statute.”

43. Old DuPont’s own Epidemiology Review Board (“ERB”) repeatedly raised
concerns about Old DuPont’s statements to the public that there were no adverse health effects
associated with human exposure to PFOA. For example, in February 2006, the ERB “strongly
advise[d] against any public statements asserting that PFOA does not pose any risk to health” and
questioned “the evidential basis of [Old DuPont’s] public expression asserting, with what appears
to be great confidence, that PFOA does not pose a risk to health.”

44. In February 2006, the New York Times noted that DuPont ran full page
advertisements in its newspaper and other newspapers continuing to state that Teflon® is safe.
Below is the advertisement, which claims that Teflon® has been “safely used for 40 years” and

continues to omit that PFOA exposure was known to Old DuPont to cause harm to humans.
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45. Despite its knowledge regarding PFOA’s toxicity, Old DuPont continued to claim
that PFOA posed no health risks. On information and belief, Old DuPont continued to market and
sell Teflon® containing PFOA until 2007. Old DuPont knew these statements were not true but
did not correct them.

46. Old DuPont advertised consumer brands using PFAS chemicals as safe for home
use in a variety of contexts. On information and belief, all of the advertisements throughout this
section promoted products containing PFAS chemicals. The advertisements, which include
television advertisements, range in time from the 1960s to the early 2000s.

3M’s Deception Related to PFAS Products

47. 3M has known for decades that the PFAS contained in its products, such as PFOS,
are toxic and adversely affect the environment and human health. Despite this knowledge, 3M
has advertised brands, such as Scotchgard, as consumer-friendly and safe for families.

48. 3M advertised Scotchgard Protector in the mid-1950s as a coating that could be
used to protect fabrics from water and other fluids. From 1970 to 2002, paper and carpet
treatments were the most common use of PFOS substances.

49. On information and belief, 3M’s Scotchban paper protector was used for non-food
packaging as early as the 1950s, and was later used in food paper packaging around 1970. Paper
mills would apply Scotchban solution to make paper cups, cake mixes, pet food, and more as the
grease and water resistant chemicals would not impact the appearance or other properties of the
paper.

50. By 1956, 3M’s PFAS were found to bind to proteins in human blood, resulting in
bioaccumulation of those compounds in the human body. 3M knew as early as 1960 that its

PFAS waste could leach into groundwater and otherwise enter the environment. An internal 3M
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memorandum from 1960 described 3M’s understanding that such wastes “[would] eventually
reach the water table and pollute domestic wells.” As early as 1963, 3M knew that its PFAS were
highly stable in the environment and did not degrade after disposal. Despite this knowledge, 3M
continued to market its products to customers, misrepresented them as safe for household and
family use, and failed to disclose information regarding potential health and environmental issues
to consumers to make educated purchasing decisions.

51. For instance, this advertisement from 1961 promotes the benefits of Scotchgard

products to families and children in the household without disclosing the known pollutant effects.
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52. The advertisement below, on information and belief from 1965, advertises the
benefits of Scotchgard on a furniture company’s products — especially when it comes to young

children. Ironically, the advertisement states “live dangerously,” but it implies that your furniture
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will be safer with Scotchgard and that your children may safely use it. 3M’s logo and Scotchgard

trademark are both present in this ad.

53. This advertisement, on information and belief from 1967, shows a large family
and friends with children and babies, and says the mother sprays “everything she wants to

protect” with Scotchgard. This clearly conveys the product is safe for family and household use.
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54. By the 1970s, 3M had become concerned about the risks posed to the general
population by exposure to 3M’s fluorochemicals. In fact, around this time, 3M abandoned a study

of its fluorochemicals after the company’s release of said chemicals during the study caused
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severe pollution of nearby surface waters. In 1975, 3M found there was a “universal presence” of
PFAS (PFOA and PFOS) in blood serum samples taken from individuals across the United
States. Since PFAS are not naturally occurring, this finding reasonably alerted 3M to the high
likelihood that its products were a source of this PFAS—a scenario 3M discussed internally, but
did not share outside the company. This finding also alerted 3M to the likelihood that PFAS are
mobile, persistent and bioaccumulative because these characteristics would explain the presence
of PFAS in human blood. Yet, 3M continued to conceal these facts from the public who could
have used this information to make educated purchasing decisions.

55. As early as 1976, 3M began monitoring the blood of its employees for PFAS
because the company was concerned about their effect on human health. In 1978, 3M conducted
PFOS and PFOA studies in monkeys and rats. All monkeys died within the first few days or
weeks after being given food contaminated with PFOS. The studies also showed that PFOS and
PFOA affected the liver and gastrointestinal tract of the species tested. In the late 1970s, 3M
studied the fate and transport characteristics of PFOS in the environment, including in surface
water and biota. A 1979 report drew a direct line between effluent from 3M’s Decatur, Alabama
plant and fluorochemicals bioaccumulating in fish tissue taken from the Tennessee River adjacent
to the 3M plant. 3M did not reveal the harms to these animals to consumers, facts which could
have impacted their purchasing decision, and instead continued to assure consumers that the
products were safe.

56. In 1981, on information and belief, this advertisement from 3M shows a mother
and child from the 1960s and the 1980s, and says that Scotchgard “makes living a little easier.”
In actuality, 3M already had studied its employees’ blood and performed other studies due to

concerns regarding health effects.
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57. In 1983, 3M’s scientists opined that concerns about PFAS “give rise to legitimate
questions about the persistence, accumulation potential, and ecotoxicity of fluorochemicals in the
environment.” In 1984, 3M’s internal analyses proved that fluorochemicals were likely
bioaccumulating in 3M’s employees.

58. In the 1980s, despite concerns regarding PFAS’s negative impact on animal
health, on information and belief, 3M continued to advertise Scotchgard on television without
disclosing serious potential health risks, and instead touted benefits to the household. On

information and belief, advertisements such as the one below showed common household stains
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and how Scotchgard can protect a household, saying it “keeps ordinary spills from becoming

extraordinary stains.”
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59.  According to a 3M environmental specialist, Rich Purdy, who resigned from his
position due to the company’s inaction over PFOS’s environmental impacts, PFOS is “the most
insidious pollutant since PCB” because it is “does not degrade,” and is “more toxic.” The
specialist claimed that 3M omitted “the most significant information” from its report to the EPA
and continues to sell PFOS despite knowledge that PFOS is “biomagnifying in the food chain and
harming sea mammals.” Purdy further discussed concerns that 3M had asked scientists not to put
their thoughts in writing due to the “legal discovery process.” Ultimately, he concluded “it is
unethical to be concerned with markets, legal defensibility, and image over environmental

safety.” 3M had resisted calls from its own ecotoxicologists going back to 1979 to perform an
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ecological risk assessment on PFOS and similar chemicals. At the time of the specialist’s
resignation in 1999, 3M continued its resistance.

60. Despite its understanding of the hazards associated with the PFAS in its products,
3M suppressed scientific research on the hazards associated with them and mounted a campaign
to control the scientific dialogue on the fate, exposure, analytics, effects to human health, and
ecological risks of PFAS. At least one scientist funded by 3M saw his goal as “keep[ing] ‘bad’
papers [regarding PFAS] out of the literature” because “in litigation situations,” those articles
“can be a large obstacle to refute.” Thus, 3M deceived others and hid the negative effects of
PFAS. For example, Dr. Rich Purdy wrote a letter detailing, without limitation: (1) 3M’s tactics
to prevent research into the adverse effects of its PFOS, (2) 3M’s submission of misinformation
about its PFOS to the EPA, (3) 3M’s failure to disclose substantial risks associated with its PFOS
to the EPA, (4) 3M’s failure to inform the public of the widespread dispersal of its PFOS in the
environment and population, (5) 3M’s production of chemicals it knew posed an ecological risk
and a danger to the food chain, and (6) 3M’s attempts to keep its workers from discussing the
problems with the company’s fluorochemical projects to prevent their discussions from being
used in the legal process.

61. By the late 1990s, 3M’s own toxicologist had calculated a “safe” level for PFOS
in human blood to be 1.05 parts per billion at a time when 3M was well aware that the average
level of PFOS being found in the blood of the general population of the United States was
approximately 30 times higher than this “safe” blood level. Yet, 3M did not disclose that
information to regulatory authorities or the public to make consumer purchasing decisions

relating to 3M’s PFAS products.
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62. Despite its knowledge of the risks associated with exposures to its PFAS products,
when 3M announced that it would phase out its PFOS, PFOA, and related products in 2000, it
falsely asserted “our products are safe,” instead of disclosing what it knew about the substantial
threat posed by PFOS and PFOA. 3M also claimed to the press that it “was a complete surprise

that [PFOS] was in the blood bank supplies” when they had been on notice of this issue for years.
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63.  3M continued to mislead the public and stated that its decision was simply made
to “reallocat[e] resources,” and still marketed its products as safe for consumer and family use.

64.  Aftermarket consumer use to treat home items for stain and water resistance is
especially concerning because chemicals are even more likely to transfer from the products
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during application or use to indoor air and dust. Even treated fabrics, like a carpet or upholstered
chair coated with Scotchgard, could create exposure. Advertisements demonstrate that 3M’s
marketing did not disclose the harms of its products, and in fact misrepresented them as safe for
use by families. Advertisements show families gathered together using Scotchgard products, or
common household uses of the products, making claims such as “You can relax.” On information
and belief, similar advertisements continued throughout the lifespan of the Scotchgard PFOS
product.

65. On September 10, 2019, 3M’s Senior Vice President for Corporate Affairs, Denise
Rutherford, testified in a Congressional Hearing before the Committee on Oversight and Reform
of the United States House of Representatives Subcommittee on the Environment. Rutherford
stated that “[mJany of [3M’s] products are essential to making people’s lives better.” More
troublingly, Rutherford falsely asserted that “the weight of scientific evidence has not established
that PFOS, PFOA, or other PFAS cause adverse human health effects. Public health agencies and
independent science review panels, while acknowledging certain possible associations, agree
with that basic fact.”

66. 3M continued engaging in deceptive practices in 2022, coinciding with its
announcement that it would phase out all of its PFAS products by 2025. 3M represented that
“PFAS can be safely made and used,” and that its “products are safe for their intended uses.” Not
only did 3M make statements it knew to be false, but it omitted material information relating to
the health hazards of their products.

67. As of the filing of this Complaint, 3M has not stopped its deceptive
advertisements, and continues promoting that its “products, including those containing PFAS, are

safe and effective for their intended uses in everyday life.”
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Old DuPont’s Multi-Step, Years-Long Scheme Resulting in New Companies Assuming PFAS
Liabilities

68. In or about 2013, Old DuPont began planning a series of corporate restructurings
designed to separate its valuable assets from its billions of dollars of legacy liabilities—especially
those arising from its historical use of PFOA and other PFAS.

69. For more than five decades, Old DuPont manufactured, produced, or utilized
PFOA and other PFAS at plants in New Jersey, West Virginia, and North Carolina, among
others. By 2013, Old DuPont knew it was facing an avalanche of claims related to its PFAS
business.

70. For example, a 2012 study—funded by Old DuPont pursuant to a 2005 class
action settlement—confirmed “probable links” between PFOA exposure and several serious
human diseases: medically diagnosed high cholesterol, ulcerative colitis, pregnancy induced
hypertension, thyroid disease, testicular cancer, and kidney cancer. As a result, more than 3,500
class members with one or more of those linked diseases filed personal injury claims against Old
DuPont. Under the terms of the 2005 class settlement, Old DuPont had agreed not to contest the
fact that the class members’ exposure to PFOA could have caused each of the linked diseases,
significantly limiting Old DuPont’s available defenses to liability.

71. Anticipating significant liability exposure, Old DuPont convened an internal
initiative known as “Project Beta” in or about 2013 for Old DuPont’s management to consider
restructuring the company in order to, among other things, avoid responsibility for the
widespread harm that Old DuPont’s PFAS had caused, and shield billions of dollars in assets

from these substantial liabilities.
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72. At the same time, Old DuPont and Old Dow were discussing a possible “merger
of equals.” But no rational merger partner, including Old Dow, would agree to a transaction that
would expose it to the substantial PFAS and environmental liabilities that Old DuPont faced.

73. Accordingly, Old DuPont’s management decided to pursue a multi-year corporate
restructuring specifically orchestrated to isolate Old DuPont’s massive legacy liabilities from its
valuable tangible assets in an attempt to entice Old Dow to pursue the proposed merger.

74. Old DuPont engaged in a coordinated three-part restructuring plan that consisted
of (1) Old DuPont’s attempt to cast off its massive performance chemicals liabilities onto
Chemours, its then newly-formed wholly owned subsidiary, and spinning off Chemours as a
separate publicly traded company; (ii) the creation of New DuPont to facilitate a purported
merger with Old Dow; and (ii1) a series of internal restructurings and divestitures that resulted in
the spinoff of Old DuPont to its newly formed parent, Corteva. In the end, New DuPont and
Corteva assumed Old DuPont’s liabilities related to, among other things, its use and manufacture

of PFAS chemicals, and are directly liable for Old DuPont’s conduct at issue in this case.

75. In greater detail, the restructuring scheme was implemented as follows.
i. Step 1: The Chemours Spinoff
76.  The first step in Old DuPont’s scheme was to create Chemours as a wholly owned

subsidiary and transfer its performance chemicals business, which included Teflon® and other
products associated with Old DuPont’s historic use of PFOA (“Performance Chemicals
Business™) to Chemours. Then, on July 1, 2015, Old DuPont spun off Chemours as a separate
public entity and saddled Chemours with Old DuPont’s massive legacy liabilities (the “Chemours

Spinoft”).
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77. To effectuate the Chemours Spinoff, Old DuPont and Chemours entered into a
June 26, 2015 Separation Agreement (the “Chemours Separation Agreement”).

78. Pursuant to the Chemours Separation Agreement, Old DuPont agreed to transfer to
Chemours all businesses and assets related to the Performance Chemicals Business, including 37
active chemical plants.

79. Chemours, in turn, broadly assumed Old DuPont’s massive liabilities relating to
Old DuPont’s Performance Chemicals Business and other unrelated business lines, set forth in
detail in the nonpublic schedules and exhibits to the Chemours Separation Agreement.

80. Specifically, the Chemours Separation Agreement requires Chemours to
indemnify Old DuPont against, and assume for itself, all “Chemours Liabilities,” which are
defined broadly to include, among other things, “any and all Liabilities relating . . . primarily to,
arising primarily out of or resulting primarily from, the operation or conduct of the Chemours
Business, as conducted at any time prior to, at or after the Effective Date,” which includes Old
DuPont’s historic liabilities relating to and arising from its marketing and operation of the
Performance Chemicals Business, such as its liabilities arising from PFAS.

81. In addition to requiring Chemours to assume billions of dollars of Old DuPont’s
PFAS liabilities, the Chemours Separation Agreement includes an indemnification of Old DuPont
in connection with those liabilities, which is uncapped and does not have a survival period.

82. Notwithstanding the billions of dollars in PFAS liabilities that Chemours would
face, on July 1, 2015, Old DuPont caused Chemours to transfer to Old DuPont approximately
$3.4 billion as a cash dividend, along with a “distribution in kind” of promissory notes with an
aggregate principal amount of $507 million. In total, Old DuPont extracted approximately $3.9

billion from Chemours.
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83. Old DuPont required Chemours to fund these distributions through financing
transactions, including senior secured term loans and senior unsecured notes totaling
approximately $3.995 billion, on May 12, 2015.

84. Old DuPont, however, transferred only $4.1 billion in net assets to Chemours.

At the end of 2015, Chemours reported a total net worth of just $130 million. But Chemours’s
estimated liabilities—which at the time totaled $6.168 billion—vastly underestimated the true
value of its liabilities, including the PFAS liabilities it had assumed from Old DuPont, which
Chemours knew or should have known would cost it billions of dollars.

85. In fact, Old DuPont spun off Chemours into a state of insolvency. Indeed, Old
DuPont left Chemours so undercapitalized that in May 2019, Chemours sued Old DuPont, New
DuPont, and Corteva in Delaware Chancery Court. See The Chemours Company v. DowDuPont,
et al., C.A. No. 2019-0351 (Del. Ch. Ct., filed May 13, 2019). Chemours alleged, among other
things, that if (i) the full value of Old DuPont’s potential PFAS liabilities was properly estimated
and (i1) Chemours were required to satisfy all the potential liabilities DuPont transferred to it,
then Chemours would have been insolvent at the time it was spun off from Old DuPont.

ii. Step 2: The Old Dow/Old DuPont “Merger”

86.  After the Chemours Spinoff, Old DuPont took the untenable position that it was
somehow no longer responsible for the widespread PFAS liabilities that it had accrued over
several decades. Of course, Old DuPont could not contractually discharge all of its historical
liabilities through the Chemours Spinoff, and Old DuPont remained liable for the liabilities it had

caused and Chemours had assumed.
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87. Old DuPont knew that it could not escape liability and would still face exposure
for PFAS liabilities, including for potentially massive penalties and punitive damages. So Old
DuPont moved to the next phase of its restructuring scheme.

88. On December 11, 2015, less than six months after the Chemours Spinoff, Old
DuPont and Old Dow announced that their respective boards had approved an agreement “under
which the companies [would] combine in an all-stock merger of equals™ and that the combined
company would be named DowDuPont, Inc. (the “DowDuPont Merger”). The companies
disclosed that they intended to subsequently separate the combined companies’ businesses into
three publicly traded companies through further spinoffs, each of which would occur 18 to 24
months following the closing of the merger.

89. To effectuate the transaction, Old DuPont and Old Dow entered into an
Agreement and Plan of Merger (the “DowDuPont Merger Agreement”) that provided for the
formation of a new holding company renamed first as DowDuPont and then renamed again as
DuPont de Nemours, Inc. (i.e., New DuPont), of which Old DuPont and Old Dow became wholly
owned subsidiaries.

90. Although Old DuPont and Old Dow referred to the transaction as a “merger of
equals,” the two companies did not actually merge at all, likely because doing so would have
infected Old Dow with all of Old DuPont’s historical PFAS liabilities. Rather, Old DuPont and
Old Dow became affiliated sister companies that were each owned by the newly formed

DowDuPont. DowDuPont was aware of Old DuPont’s historical PFAS liabilities.
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iii. Step 3: The Shuffling, Reorganization, and Transfer of Valuable
Assets Away from Old DuPont and Separation of Corteva and New
Dow

91.  Following the DowDuPont Merger, DowDuPont underwent a significant internal
reorganization and engaged in numerous business segment and product line “realignments” and
“divestitures.” The net effect of these transactions has been the transfer, either directly or
indirectly, of a substantial portion of Old DuPont’s assets out of the company, frustrating Old
DuPont’s creditors, including with respect to its substantial PFAS liabilities.

92.  Old DuPont’s assets were transferred either directly or indirectly to DowDuPont,
which reshuffled the assets and combined them with the assets of Old Dow, and then reorganized
the combined assets into three distinct divisions: (i) the “Agriculture Business,” (ii) the
“Specialty Products Business,” and (iii) the “Materials Science Business.”

93.  DowDuPont then incorporated two companies (i) Corteva and (ii) New Dow. In
accordance with the merger plan, each of these three companies received one of the three
business divisions associated with Old DuPont’s and Old Dow’s historic assets, and was
subsequently separated as an independent, publicly traded company.

94. The mechanics of the separations are governed by the April 1, 2019 Separation
and Distribution Agreement among Corteva, New Dow, and DowDuPont (the “DowDuPont
Separation Agreement”) and a subsequent June 1, 2019 Letter Agreement between Corteva and
DowDuPont (the “Letter Agreement”).

95. The DowDuPont Separation Agreement allocated the assets and liabilities
primarily related to the respective business divisions between the three companies: DowDuPont
retained the assets and liabilities associated with the Specialty Products Business and several

“non-core” business segments and product lines that once belonged to Old DuPont; Corteva
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received the assets and liabilities associated with the Agriculture Business; and New Dow
received the assets and liabilities associated with the Materials Science Business.

96. DowDuPont also “contributed”” Old DuPont to Corteva, and Old DuPont remains a
wholly-owned subsidiary of Corteva to this day.

97. Pursuant to the DowDuPont Separation Agreement and Letter Agreement, Corteva
and New DuPont also assumed direct financial liability for legacy liabilities arising from Old
DuPont’s historic use of PFOA and other PFAS and its former Performance Chemicals Business,
i.e., the same liabilities that DuPont had caused Chemours to assume in 2015. While New
DuPont and Corteva initially tried to bury the details in nonpublic schedules, New DuPont and
Corteva’s express assumption of Old DuPont’s historic liabilities has been revealed through other
litigation, and includes all liability associated with PFAS. The State of Texas can therefore bring
claims against New DuPont and Corteva directly for Old DuPont’s deceptive marketing of
consumer PFAS-containing brands.

98. The separation of New Dow was completed on or about April 1, 2019, when
DowDuPont distributed all of New Dow’s common stock to DowDuPont stockholders as a pro
rata dividend.

99. On June 1, 2019, DowDuPont spun off Corteva as an independent public
company, when DowDuPont distributed all of Corteva’s common stock to DowDuPont
stockholders as a pro rata dividend.

100. Also, on or about June 1, 2019, DowDuPont changed its registered name to
DuPont de Nemours, Inc. (i.e., New DuPont).

101.  On or about January 1, 2023, Old DuPont changed its registered name to EIDP,

Inc.
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102.  The net result of these transactions was to strip away valuable tangible assets from
Old DuPont—once available to satisfy successful claims brought by potential plaintiffs such as
the State of Texas—and transfer those assets to New DuPont and Corteva for far less than the
assets are worth.

103. Many details about these transactions were hidden from the public in confidential
schedules and exhibits to the DowDuPont Separation Agreement and the Letter Agreement. Old
DuPont, New DuPont, and Corteva buried these details in an apparent attempt to hide from
creditors, like the State of Texas, where Old DuPont’s valuable assets went and the inadequate
consideration that Old DuPont received in return. Moreover, neither New DuPont nor Corteva
has publicly conceded that they assumed Old DuPont’s liabilities arising from its historic use of
PFOA and other PFAS. However, certain courts have required New DuPont and Corteva to
disclose the nonpublic portions of the restructuring agreements—including the DowDuPont
Separation Agreement and Letter Agreement. Under the plain language of those agreements,
New DuPont and Corteva contractually assumed Old DuPont’s liabilities arising from its historic
use of PFOA and other PFAS, and are therefore directly liable for Texas’s claims against Old
DuPont in this case.

104. Indeed, several courts have held that New DuPont and Corteva contractually
assumed Old DuPont’s PFAS liabilities. The North Carolina Supreme Court, for example, held
that New DuPont and Corteva expressly assumed Old DuPont’s PFAS liabilities pursuant to the
DowDuPont Separation Agreement and Letter Agreement. See State ex rel. Stein v. E. I. Du Pont
De Nemours & Co., 382 N.C. 549, 563 (N.C. 2022) (“Corteva and New DuPont expressly
assumed Old DuPont's PFAS liabilities, including those liabilities arising in North Carolina”).

The trial court subsequently entered summary judgment against New DuPont and Corteva on the
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issue of their contractual assumption of the PFAS liabilities of Old DuPont. See State ex rel. Stein
v. E.I. du Pont de Nemours & Co., No. 20 CVS 5612, 2024 WL 472553, at *6 (N.C. Super. Feb.
7,2024).

XI. COUNT I: VIOLATIONS OF THE DTPA

105. The State of Texas incorporates Paragraphs 1 through 104, as is fully set forth
herein.

106. Defendants have engaged in false, misleading, or deceptive acts or practices in the
conduct of trade or commerce, in violation of DTPA § 17.46(a).

107. Defendants represented that their goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities which they do not have, in violation of
DTPA § 17.46(b)(5).

108. Defendants represented that goods or services are of a particular standard, quality,
or grade, or that goods are of a particular style or model, when they were another, in violation of
DTPA § 17.46(b)(7).

109. Defendants failed to disclose information concerning goods or services which was
known at the time of the transaction, and such failure to disclose this information was intended to
induce the consumer into a transaction into which the consumer would not have entered had the
information been disclosed, in violation of DTPA § 17.46(b)(24).

110. New DuPont and Corteva agreed to assume Old DuPont’s liabilities described

above.!

! Note that this transaction is being challenged as a fraudulent transfer in numerous actions across the country, for
example in The State of Texas v. 3M Company, et al., Case No. 2:23-cv-04294.
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XII. PRAYER

111. WHEREFORE, PREMISES CONSIDERED, the State of Texas prays that

Defendants be cited according to the law to appear and answer herein; that after due notice and

hearing, a TEMPORARY INJUNCTION be issued; and that after due notice and trial, a

PERMANENT INJUNCTION be issued. The State of Texas prays that the Court will issue an

ORDER enjoining Defendants, their officers, agents, servants, employees, and any other persons

in active concert or participation with Defendants from the following:

A.

B.

Misrepresenting the safety or human health risks of chemicals sold by you;

Failing to clearly and conspicuously disclose human health risks with
products sold by you;

Selling or offering for sale any goods which contain PFAS chemicals
known by you to create health and safety concerns to users of those goods;

Causing goods in the stream of commerce to include any PFAS chemicals
which are known by you to create health and safety concerns to the users
of those goods; and

Advertising or marketing any goods using the direct or implied
representation that goods are safe for household or consumer use, if such
goods are known by you to include chemicals that create health risks to the
users of those goods.

112.  Plaintiff further requests that this Court award money damages.

113.  Plaintiff further requests that Defendants be ordered to pay to the State of Texas:

A. Civil penalties of up to $10,000.00 per violation of the DTPA;

B. Pre-judgment and post-judgment interest on all awards of restitution,
damages, or civil penalties, as provided by law;

C. All costs of Court, costs of investigation, and reasonable attorney’s fees
pursuant to Texas Government Code § 402.006(c); and

D. Decree that all of Defendants’ fines, penalties or forfeitures are not
dischargeable in bankruptcy. See 11 U.S.C. § 523(a)(7).
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114. Plaintiff prays for all further relief, at law or inequity, to which it is justly entitled.

Dated: December 11, 2024

Respectfully Submitted,

KEN PAXTON
ATTORNEY GENERAL OF TEXAS

BRENT WEBSTER
FIRST ASSISTANT ATTORNEY GENERAL

RALPH MOLINA
DEPUTY FIRST ASSISTANT ATTORNEY
GENERAL

JAMES LLOYD
DEPUTY ATTORNEY GENERAL FOR CIVIL
LITIGATION

/s/ Jennifer Roscetti

JONATHAN STONE
CHIEF, CONSUMER PROTECTION DIVISION

Jennifer Roscetti
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Assistant Attorneys General
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