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CAUSE NO.  

LIVEABLE ARLINGTON, JADE 
COOK, AND GIBRAN FARAH 
ESPARZA, 
 
PLANTIFFS 

v. 

CITY OF ARLINGTON, RICHARD 
GERTSON, JIM ROSS, HELEN MOISE, 
RAUL H. GONZALES, NIKKIE 
HUNTER, ANDREW PIEL, REBECCA 
BOXALL, LONG PHAM, BOWIE 
HOGG, AND BARBARA ODOM-
WESLEY, 

DEFENDANTS 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN    THE    DISTRICT    COURT 
 
 
 
 
 
_________ JUDICIAL DISTRICT 
 
 
 
 
 
 
 
 
TARRANT COUNTY, TEXAS 

 

PLAINTIFFS’ ORIGINAL PETITION AND VERIFIED APPLICATION FOR 
TEMPORARY RESTRAINING ORDER 

TO THE HONORABLE COURT: 

 Liveable Arlington, Jade Cook, and Gibran Farah Esparza, Plaintiffs, file this 

Original Petition; Request for Declaratory Relief; Request for Writ of Mandamus; and Request 

for Temporary and Permanent Injunctions against the City of Arlington, Texas; Richard 

Gertson, AICP; Jim Ross; Helen Moise; Raul H. Gonzalez; Nikkie Hunter; Andrew Piel; 

Rebecca Boxall; Long Pham; Bowie Hogg; and Dr. Barbara Odom-Wesley, Defendants, and 

respectfully show the Court the following: 

I. DISCOVERY CONTROL PLAN 

1. Discovery is intended to be conducted under Level 2 of Rule 190 of the Texas Rules of 

Civil Procedure. 

236-342886-23

FILED
TARRANT COUNTY

6/12/2023 8:44 AM
THOMAS A. WILDER

DISTRICT CLERK
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II. STATEMENT OF THE CASE 

2. Defendants have violated their duties under the Open Meetings Act (“OMA”) in 

connection with the consideration of the Total Energy gas wells (“Total Wells”) voted upon during 

the May 23, 2023 Arlington City Council Meeting (“Meeting”).  Defendants have committed the 

following illegal acts: 

• Failing to post adequate notice of the Total Wells permit application considered by 
Defendants during the Meeting; 

• Failing to follow Arlington City ordinances relating to the Total Wells; 

• Revising the Total Wells’ drill site during the Meeting in contravention of the OMA 
and city ordinances; 

• Scheduling the second hearing on the Total Wells permits for consideration on June 
13, 2023, despite these illegalities. 

Because Defendants are violating their statutory duties, Plaintiffs have a probable right to relief on 

the merits of their claims, and because irreparable harm will occur if Defendants are not restrained 

from their actions, Plaintiffs now seek a temporary restraining order and temporary and permanent 

injunctive relief. 

III. PARTIES 

3. Plaintiff Jade Cook (“Cook”) is an owner and resident of the home located at  

 in Arlington, Texas.  She was present at the Meeting. 

4. Plaintiff Gibran Farah Esparza (“Esparza”) is an owner and resident of the home located at 

in Arlington, Texas. 

5. Plaintiff Liveable Arlington (“Liveable Arlington”) is a not-for-profit entity organized 

pursuant to U.S. Internal Revenue Code § 501 (c)(3) with its principal place of business in 

Arlington, Texas.   Its mission is to advocate for clean air, clean water, and responsible stewardship 

of our environment for future generations.  Individual members of Liveable Arlington live in 
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Arlington, Texas, enjoy the natural resources of the city, and are adversely affected by Defendants’ 

conduct.  Representatives of Liveable Arlington were present at and participated in the Meeting. 

6. Defendant The City of Arlington (“City”) is a municipal corporation located in and 

operating under the laws of the state of Texas, situated primarily in Tarrant County, Texas.  Service 

of process may be made upon the City of Arlington by serving the Arlington City Secretary at 101 

West Abram Street Arlington, TX 76010 pursuant to Texas Civil Practice and Remedies Code § 

17.024 (b). 

7. Defendant Richard Gertson, AICP, is Assistant Director of the Planning and Development 

Services department of the City of Arlington, TX, and has ministerial and other duties related to 

the permitting process for natural gas wells in the city.  He is named here in his official capacity.  

Service of process may be made upon Assistant Director Richard Gertson, AICP, by serving the 

Arlington City Secretary at 101 West Abram Street Arlington, TX 76010. 

8. Defendant Jim Ross is the current mayor of the City and has ministerial and other duties to 

uphold, enforce, and abide by the city’s code of ordinances and to preside over and vote with the 

Arlington City Council (“Council”).  He is named here in his official capacity.  Service of process 

may be made upon Mayor Jim Ross by serving the Arlington City Secretary at 101 West Abram 

Street Arlington, TX 76010. 

9. Defendant Helen Moise is the current elected representative for District 1 on the Council 

and has ministerial and other duties to uphold, enforce, and abide by the city’s code of ordinances 

and to vote with the Arlington City Council.  She is named here in her official capacity.  Service 

of process may be made upon Councilperson Helen Moise by serving the Arlington City Secretary 

at 101 West Abram Street Arlington, TX 76010. 
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10. Defendant Raul H. Gonzalez is the current elected representative for District 2 on the 

Council and has ministerial and other duties to uphold, enforce, and abide by the city’s code of 

ordinances and to vote with the Council.  He is named here in his official capacity.  Service of 

process may be made upon Councilperson Raul H. Gonzalez by serving the Arlington City 

Secretary at 101 West Abram Street Arlington, TX 76010. 

11. Defendant Nikkie Hunter is the current elected representative for District 3 on the Council 

and has ministerial and other duties to uphold, enforce, and abide by the city’s code of ordinances 

and to vote with the Council.  She is named here in her official capacity.  Service of process may 

be made upon Councilperson Nikkie Hunter by serving the Arlington City Secretary at 101 West 

Abram Street Arlington, TX 76010. 

12.  Defendant Andrew Piel is the current elected representative for District 4 on the Council 

and has ministerial and other duties to uphold, enforce, and abide by the city’s code of ordinances 

and to vote with the Council.  He is named here in his official capacity.  Service of process may 

be made upon Councilperson Andrew Piel by serving the Arlington City Secretary at 101 West 

Abram Street Arlington, TX 76010. 

13.  Defendant Rebecca Boxall is the current elected representative for District 5 on the 

Council and has ministerial and other duties to uphold, enforce, and abide by the city’s code of 

ordinances and to vote with the Council.  She is named here in her official capacity.  Service of 

process may be made upon Councilperson Rebecca Boxall by serving the Arlington City Secretary 

at 101 West Abram Street Arlington, TX 76010. 

14.  Defendant Long Pham is the current elected representative for District 6 on the Council 

and has ministerial and other duties to uphold, enforce, and abide by the city’s code of ordinances 

and to vote with the Council.  He is named here in his official capacity.  Service of process may 
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be made upon Councilperson Long Pham by serving the Arlington City Secretary at 101 West 

Abram Street Arlington, TX 76010. 

15.  Defendant Bowie Hogg is the current elected representative for District 7 on the Council 

and has ministerial and other duties to uphold, enforce, and abide by the city’s code of ordinances 

and to vote with the Council.  He is named here in his official capacity.  Service of process may 

be made upon Councilperson Bowie Hogg by serving the Arlington City Secretary at 101 West 

Abram Street Arlington, TX 76010. 

16.  Defendant Dr. Barbara Odom-Wesley is the current elected representative for District 8 

on the Council and has ministerial and other duties to uphold, enforce, and abide by the city’s code 

of ordinances and to vote with the Council.  She is named here in her official capacity.  Service of 

process may be made upon Councilperson Dr. Barbara Odom-Wesley by serving the Arlington 

City Secretary at 101 West Abram Street Arlington, TX 76010. 

IV. VENUE AND JURISDICTION 

17.  Plaintiffs bring this suit for temporary and permanent injunctive relief, declaratory relief, 

and/or mandamus relief pursuant to the following provisions of Texas statutory and common law. 

18.  Venue is proper as to each Plaintiff and each Defendant under Texas Civil Practice and 

Remedies Code § 15.002(1) because all or a substantial part of the events or omissions giving rise 

to all claims herein occurred in Tarrant County, Texas. 

19. This Court has jurisdiction over Plaintiffs’ request for declaratory relief pursuant to 

Chapter 37 of the Texas Civil Practice and Remedies Code. 

20.  This Court has jurisdiction over Plaintiffs’ request for injunctive relief pursuant to Chapter 

65 of the Texas Civil Practice and Remedies Code.  As this cause complains of acts that violate 

city ordinances, those acts may be enjoined without a showing that a legal remedy is inadequate.  
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San Miguel v. City of Windcrest 40 S.W.3d 104 (Tex.App.—San Antonio 2000, no pet.).  This 

court has jurisdiction to issue a writ of mandamus to compel city officials to perform ministerial 

acts.  Anderson v. City of Seven Points, 806 S.W.2d 791 (Tex. 1991). 

21.  This Court has jurisdiction over Plaintiffs’ ultra vires claims against Defendants Richard 

Gertson, the mayor, and each city council member of the City, in their official capacities, under 

the common law as articulated by the Supreme Court of Texas in cases such as City of El Paso v. 

Heinrich, 284 S.W.3d 366 (Tex. 2009). 

22. This Court has jurisdiction over Plaintiffs’ requests for mandamus and injunctive relief 

related to violations of the Texas Open Meetings Act pursuant to Chapter 551 of the Texas 

Government Code. 

V. FACTS 

The City’s Ordinance on Gas Drilling and Production (GDPO). 

23.  The City has developed a City Code of Ordinances which regulates certain activities 

within the city.  This includes Ordinance No. 19-031, titled “Gas Drilling and Production” 

(GDPO).  The GDPO was first established in 2003 and has been amended from time to time.  The 

most recent amendments available via the city’s official website took effect on April 13, 2021.  

See Ordinances Governing Gas Drilling and Production in the City of Arlington Texas, at 

https://www.arlingtontx.gov/UserFiles/Servers/Server_14481062/File/City%20Hall/Depts/City%

20Secretary/City_Code_of_Ordinances/GasDrilling-Chapter.pdf, referenced excerpts of which 

are attached hereto as Exhibit A1. 

 
1 The document is too voluminous to attach in its entirety, at 264 pages. 
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24.  Among other things, the GDPO lays out the process by which an entity may obtain a permit 

for drilling gas wells within the City.  The Council is assigned the duty of ultimate approval or 

denial of a permit request.2  Section 7.01 (B)(1)(a) prohibits any drilling within 600 feet of a 

protected use, known as a “setback distance.”  “Protected Use” is defined by the GDPO at Section 

2.01 as “[a] residence, religious institution, hospital building, medical and [sic] dental office, 

nursing home, personal care facility, supervised living facility, public or private school, day care, 

or public park.”  The required setback distance may be reduced by the Council “upon the 

affirmative vote of not less than a super-majority of seven (7) members of the City Council.”    

25.  The setback distance, according to the GDPO, is to be measured “from the boundary of 

the drilling zone, in a straight line, without regard to intervening structures or objects, to the 

primary structure of the protected use or public park boundary.”  “Drilling Zone” is defined in the 

GDPO (as amended on April 13, 2021) as “[t]he area approved by the City Council that encloses 

all the wells on the drill site.”  “Drill Site” is defined by the ordinance as “[t]he premises used 

during the drilling, completion, or re-working of a well or wells located there or any associated 

operation.”  “Gas well or well” is defined by the ordinance as “[a]ny well drilled, to be drilled, or 

used for the intended or actual production of natural gas or other hydrocarbons.”   

26. Notably, the Drilling Zone includes both preexisting wells and proposed new wells on a 

particular drill site, regardless of whether there is any intention of reopening, redrilling, or 

otherwise disturbing the preexisting wells. 

 
2  Section 5.03 (Q) of the Ordinance provides “The City Council may accept, reject or modify the application 
in the interest of securing compliance with this Ordinance, the City Code and/or to protect the health, safety 
and welfare of the community.” 
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27. Drill Sites within the City are zoned by Specific Use Permits (SUPs).  The ordinances 

require amendments to existing sites’ SUP in order to expand drilling on the site, by requiring 

designation of a Drilling Zone within which all drilling must occur.   

28. SUP amendments must first be proposed and considered at a public meeting of the Planning 

and Zoning Commission, which then votes whether to approve the proposed amendment for 

deliberation by the Council.  The proposed amendment is then scheduled for a first reading at a 

public meeting of the Council.  If the proposal is approved by a majority vote in that meeting, it is 

subsequently scheduled for a second reading at another Council meeting.  If approved there, it 

becomes a final ordinance amendment, and drilling permit applications can be heard and approved 

administratively for new wells within the Drilling Zone. 

The Council’s consideration of the Total Wells SUP violated the Open Meetings Act. 

29. On Friday, May 19, the City posted the agenda for the May 23 Council Meeting (attached 

as Exhibit B). The agenda included as item number 11.2 consideration of an amendment to Total 

Energy’s SUP for the “Fulson Drill Site” referenced as SUP09-05R1 (“SUP Amendment”).  The 

SUP Amendment sought “to establish the location of a drilling zone on an existing gas well site 

located at 5720 South Watson Road and 2453 East Sublett Road.”  See Ex. B.    

30.  Prior to the May 23, 2023 Council meeting, the matter of amendment was presented to the 

City’s Planning and Zoning Commission at a meeting on April 19, 2023.3  At approximately 

minute marker 2:04:50 on the video of that meeting, a motion is made and seconded “to approve 

the SUP as outlined in the Staff Report.”  The Staff Report is attached hereto as Exhibit C. 

 
3 Both the April 19 and May 23 meetings were recorded by audio and video, and the video and the agenda 
of the meetings, along with several documentary attachments, are publicly available through the City’s 
official website. 
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31. The Staff Report includes a Specific Use Permit Analysis which contains the following 

language:   

The Gas Drilling and Production Ordinance (GDPO) provides that drilling zones 
must maintain a setback of not less than 600 feet from all protected uses.  When 
laying out the boundary of the drilling zone, the GDPO requires the drilling zone 
to capture ALL existing wellheads, in addition to the area proposed for future 
drilling.   
 

Exhibit C, at 2 (emphasis added).  Attached to the Staff Report are several plans and maps showing 

a rectangular proposed drilling zone which encompasses the three existing wellheads located at 

the Fulson site and appearing very near the 600-foot setback distance from the nearest residence.   

32. Based upon information contained in the Staff Report and other documents related to the 

proposed SUP Amendment, Liveable Arlington was concerned with the proximity of the drilling 

zone to the nearest residence and with the lack of precision expressed in the setback measurement 

(“approximately 600.1 feet” according to the Staff Report).  Liveable Arlington also received an 

electronically pasted copy of an email communication from Defendant Gertson to one of the 

Planning and Zoning commissioners admitting that the City’s own technicians had determined that 

the actual distance between the proposed Drilling Zone and the protected use at issue was 599.3 

feet. Liveable Arlington sent a letter to Defendants expressing these concerns, among others, prior 

to the May 23, 2023 Council meeting and vote on the amendment to the SUP Amendment. 

33. At the May 23, 2023 Council meeting, Defendant Rebecca Boxall proposed a solution to 

avoid the Drilling Zone setback problem that legally doomed the SUP Amendment application for 

the Total Wells.  She stated that the Council could simply alter the size of the Drilling Zone during 

the Meeting by moving its boundaries further from Protected Uses and then approve it upon an 

oral amendment to the application, even though doing so would create a Drilling Zone that fails 

to enclose all wells on the site in violation of both the GDPO and the Texas Open Meetings Act. 
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34.   After the Meeting’s period of public comment concluded, Ms. Boxall then asked Assistant 

City Attorney Galen Gatten to clarify the Council’s ability to orally amend the application and 

create a Drilling Zone that does not include all wells on the drill site.  Mr. Gatten erroneously 

advised that the City Council could draw its Drilling Zones however it sees fit without regard to 

the restrictive definition of that term.  Members of the public had no opportunity to comment on 

Mr. Gatten’s analysis solicited by Ms. Boxall, and the Council subsequently acted on that analysis 

by approving the SUP Amendment as altered during the Meeting.   

35. Further, deliberation regarding any alteration of the Drilling Zone definition under the 

GDPO was not listed as an agenda item in the City’s required notice of the public meeting, in 

violation of the Texas Open Meetings Act. 

36. Ms. Boxall’s proposal was based upon prior ultra vires acts by Defendant Gertson.  In a 

previous council meeting on November 30, 2021 on another drill zone matter, Defendant Gertson 

told the Council about the 600-foot setback requirement; that the drill zone proposed by the 

applicant in that agenda item must include all wellheads at the site; that one of the existing 

wellheads (at the site at issue at that meeting) was only 507 feet from a protected use; and that a 

supermajority vote from the city council would be required to approve such a drill zone.  All of 

this is consistent with the Ordinance.  However, Defendant Gertson went on to tell the mayor and 

the councilpersons that “in the process of approving the SUP, the council may reshape the drill 

zone to encompass only the area outside 600 feet from protected uses.”  This was done at that time 

to avoid a supermajority vote requirement on the proposal at issue at that time.4   

 
4 Defendant Gertson again articulated his theory of altering the Drilling Zone inconsistent with the 
Ordinance definition in his written communication in connection with the SUP Amendment in an 
email to one of the Planning and Zoning Commissioners. Plaintiff Liveable Arlington has seen 
evidence of this email but does not possess a copy. 



 
PLAINTIFFS’ ORIGINAL PETITION AND VERIFIED APPLICATION FOR TRO PAGE 11 OF 21 

37. The City recently posted its agenda for the upcoming June 13, 2023 Council Meeting on 

its official website.5  The agenda includes the second and final reading of the SUP Amendment as 

Consent Agenda item number 8.27.  Item number 11.5 on the agenda is a resolution to authorize 

issuance of two gas well permits at the Fulson Drill Site.  These agenda items indicate that the City 

is taking further action on the improper vote during the Meeting in violation of the Texas Open 

Meetings Act and the procedures outlined in the City’s charter and ordinances.   

The Total Wells violate the Texas Constitution because they are Allocation Wells. 

38. Plaintiff Liveable Arlington also sent a separate letter to Defendants articulating the 

unsettled nature of the law of allocation wells in Texas.  This matter is significant because the 

Total Wells proposed to be drilled on the Fulson site are allocation wells, and the necessary W-1 

permits issued by the Texas Railroad Commission make clear that the Railroad Commission has 

no opinion as to the legality of such wells.  The W1 permits are attached as Exhibit D.  As Liveable 

Arlington stated in its objection to the SUP Amendment on this basis (attached as Exhibit E), the 

drilling of these wells could subject the City and others to costly litigation in the event of an 

unfavorable decision by the Austin Court of Appeals in a case filed directly against the Railroad 

Commission to declare allocation well permits null and void.  The appeal seeks a determination 

that the Railroad Commission is permitting said wells in contravention of its duties under the 

Administrative Procedures Act and the Texas Constitution.   

 
5 Available at: 
https://arlingtontx.granicus.com/DocumentViewer.php?file=arlingtontx_7a327201d2d9702291f7
207c7ce358e1.pdf&view=1  
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Texas Natural Resources Code § 81.0523 does not preempt 
 the GDPO’s requirements or the Texas Constitution. 
 

39.   Also after the close of the public-comment period of the Meeting on May 23, 2023, 

Defendant Andrew Piel made a long recitation of his alleged belief that the City has no authority 

to deny any application for drilling permits and related SUP amendments due to what he refers to 

as “HB40.”  He was referencing the statutory provisions of the Texas Natural Resources Code 

§ 81.0523, which expressly allows municipalities such as Arlington the authority to “enact, amend, 

and enforce an ordinance or other measure that (1) regulates only aboveground activity related to 

an oil and gas operation…including…imposing notice or reasonable setback requirements.”  Tex. 

Nat. Res. Code § 81.0523(c).  The statute does not preempt such limitations as long as they are 

“commercially reasonable;” do not effectively prohibit all operations of a reasonably prudent 

operator; and are not otherwise preempted by other law.  Id.  The statute further states that “[a]n 

ordinance…is considered prima facie to be commercially reasonable if the ordinance…has been 

in effect for at least five years and has allowed the oil and gas operations at issue to continue during 

that period.”  Tex. Nat. Res. Code § 81.0523(d).   

40. As an attorney barred in the State of Texas, Defendant Piel has access to the law and the 

courts’ interpretation thereof.  He stated that any denial of any proposed drilling in the state of 

Texas by any municipality for any reason would be in violation of “HB40” and that the City would 

be subject to a lawsuit which it would certainly lose, subjecting the taxpayers to the loss of 

exorbitant amounts of money.  

41. In reality, as Defendant Piel is or should be aware, he was misstating that law and 

misleading his fellow councilmembers and the public.  Assistant City Attorney Galen Gatten later 

weighed in on this preemption issue and agreed, erroneously, with Defendant Piel.  All of these 

deliberations regarding the applicability of § 81.0523 to the proposed SUP Amendment were 
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beyond the scope of the agenda provided to the public pursuant to the Texas Open Meetings Act, 

were acted on by the Council and the mayor, and were not subject to any public comments or 

debate.  

42. As Defendant Piel is or should be also aware, the ordinances at issue in this matter have 

been in effect for far more than five years, and the applicant for the SUP amendment at issue has 

been operating approximately 200 wells in Arlington and is in the process of actively drilling 17 

more.  Thus, the GDPO does not effectively prohibit operations of reasonably prudent operators 

and is prima facie commercially reasonable and therefore a valid exception to the preemption 

statute cited by Defendant Piel. 

43. Defendant Piel knows or should know that Texas Courts have upheld municipalities’ right 

to reasonably regulate gas drilling pursuant to the exception articulated above.  See e.g., City of 

Port Arthur v. Thomas, 659 S.W.3d 96 (Tex. App.—Beaumont 2022, no pet. h.)(upholding a traffic 

regulation that impaired gas drilling operations); Town of Flower Mound v. EagleRidge Operating, 

LLC, No. 02-18-00392-CV, 2019 Tex. App. LEXIS 7561 (Tex. App.—Fort Worth Aug. 22, 2019, 

no pet.)(reversing lower court’s grant of injunction against town’s enforcement of an ordinance 

restricting hours of operation of drilling activities).6 

44. Furthermore, Tex. Nat. Res. Code § 81.0523 does not regulate due process, nor does it 

preempt the Texas Constitution.  Due process – in the form of the Open Meetings/Open Records 

Act – and the Texas Constitution – in the form of an illegal taking of real property in the form of 

 
6 The same claims of preemption and inability to act were advanced by Defendant Piel at a prior 
Council meeting, on November 30, 2021, regarding a different SUP amendment to create a similar 
Drilling Zone on another site.  Defendant Piel stated that if the Council blocked the drilling 
activities applied for, it would be sued by the operator; would lose that suit; and that it would cost 
the city exorbitant amounts of money.  The Council ultimately rejected the amendment, thereby 
prohibiting expanded drilling on the site, and as Mr. Piel knows or ought to know, no such lawsuit 
against the city based upon this issue of preemption was filed. 
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mineral interests without authority through an allocation well – are both at issue in Total’s SUP 

application.  Neither issue is preempted from the Council’s consideration by Tex. Nat. Res. Code 

§ 81.0523, and the City was legally mandated to give due consideration to both of Plaintiffs’ 

complaints, on these grounds. 

VI. STANDING  

45.  Approval of the illegally altered proposed Drilling Zone harms each Plaintiff in this case.  

The rights of Plaintiffs Cook and Esparza are infringed in part because their home is located in 

close proximity of the drill site at issue, and the drilling operations cause discomfort, annoyance, 

and health impacts on their family.  Expanded drilling operations will exacerbate those issues they 

already experience.  These Plaintiffs have young children living in the home, and Cook is currently 

pregnant with another child who will be brought into the home and subjected to the environmental 

contaminants introduced there by the Total Wells.  Expanded drilling operations at the Fulson Drill 

Site would not have been approved and would be unlikely to be approved in the future if 

Defendants abided by their legal obligation to enforce the Ordinances’ requirements regarding the 

Drilling Zone and the setback distance. 

46.  The rights of Plaintiff Liveable Arlington are infringed by Defendants’ actions because 

those actions have caused the organization to divert resources to identify and counteract 

Defendants’ unlawful practices, and the challenged actions have frustrated the organization’s 

mission.  Liveable Arlington has worked tirelessly for years advocating for changes in the City’s 

ordinances to protect citizens as much as possible from the negative consequences of drilling for 

gas within the city.  The organization was instrumental in making changes to the GDPO including 

the supermajority vote required for Council to approve a Drilling Zone with a setback distance of 

less than 600 feet.  The individual members of Liveable Arlington live within the City of Arlington 
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and have standing to sue; the interests at issue are germane to the organization’s stated purpose; 

and the claims asserted and relief requested do not require individual participation in the lawsuit 

by the members.   

VII. CAUSES OF ACTION 

A. Texas Constitution—Due Process 

47. Plaintiffs incorporate by reference all paragraphs above as if fully set forth herein.  

48. By circumventing the process required by the GDPO, refusing to follow the prescribed 

setback of the GDPO, proceeding on the SUP Amendment based on oral modifications during the 

hearing, and other acts described herein, Defendants deprived each and all Plaintiffs of their due 

process rights in violation of Article I, Section 19, of the Texas Constitution. 

49. Those injuries complained of herein that are not already suffered in the past are imminent 

in that the Council is scheduled to cast the final vote to approve the SUP Amendment and otherwise 

proceed on permitting the Total Wells on June 13, 2023.   

50. Plaintiffs seek temporary and permanent injunctive relief to prevent further deprivation of 

their rights. 

B. Texas Open Meetings Act 

51. Plaintiffs incorporate by reference all paragraphs above as if fully set forth herein.  

52. Under Tex. Gov’t Code Chapter 551, Defendants were required to post notice of the SUP 

Amendment application, the Drill Zone to be considered, and all other matters pertinent to the 

consideration of the agenda item at the Meeting no later than three days prior.  

53. As described above, Defendants violated their duties under the Open Meetings Act by 

failing to post the matters actually deliberated upon, amending the matters during the hearing, and 

failing to table any vote until such omissions and errors were cured. 
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54. Furthermore, Defendants have signaled their intent to proceed notwithstanding these 

violations by posting the SUP Amendment for a second reading on June 13, 2023. 

55. By acting outside the scope of the GDPO and the Open Meetings Act, Defendants acted 

outside their powers under the law. This was an ultra vires act and an abuse of discretion by 

Defendants.   

56. Upon information and belief, Defendant Gertson abused his discretion and acted ultra vires 

by influencing the City’s Planning and Zoning Commission and Council to approve the proposed 

amendment despite setback concerns and by promoting illegal actions by Council.  Upon 

information and belief, Defendant Gertson did so utilizing private deliberations in violation of the 

Texas Open Meetings Act.  Tex. Gov’t Code § 551.143. 

57.  The City Council’s May 23, 2023 vote on the proposed SUP amendment as altered during 

the Meeting and subsequent to the close of the public-comment period was in violation of the 

Texas Open Meetings Act in that the vote was no longer associated with the Drilling Zone as 

proposed in the materials made part of the agenda provided to the public in pursuance of the Act.  

Thus, the vote and any subsequent related governmental acts are void and should be reversed.  Tex. 

Gov’t Code §§ 551.141, 551.142(a). 

58.  Defendant Gertson abused his discretion and acted without legal authority when he 

erroneously advised the city council regarding the required vote and the council’s ability to legally 

circumvent the GPDO’s definition of a drilling zone.  Defendant Ross and the City Councilmember 

Defendants abused their discretion, acted without legal authority, and failed to perform purely 

ministerial acts when they redefined the Drilling Zone to exclude preexisting wells on the Drill 

Site.  Scheduling the second reading and entertaining applications for well permits at the upcoming 
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June 13, 2023 meeting are further actions without legal authority, abuses of discretion, and failures 

to perform ministerial acts, and they are further violations of the Texas Open Meetings Act. 

59. Defendant Andrew Piel acted without legal authority when he intentionally and knowingly 

misled the Mayor, the City Council, and the public regarding the implications of Texas Natural 

Resources Code § 81.0523 on the Council’s ability to vote against the amended SUP.  This ultra 

vires act harmed Plaintiffs by unlawfully influencing the vote of Council in favor of allowing 

expanded drilling on the Fulson site.  Further, this deliberation occurred in violation of the Texas 

Open Meetings Act in that it was not included as an agenda item and took place without providing 

the public an opportunity to comment.  Because the vote was influenced by these deliberations, 

each defendant who voted also did so in violation of the Open Meetings Act, and those votes are 

void and should be reversed.  Tex. Gov’t Code §§ 551.141, 551.142(a). 

60. Plaintiffs request that this Court issue mandamus to correct the acts complained of, and 

that it enjoin Defendants from further conduct relating to the illegal actions described herein. 

61. Related to their requests for mandamus and injunctive relief for violations of the Texas 

Open Meetings Act, Plaintiffs request the Court to find that the suit was brought in good faith and 

that the Defendants’ conduct had no reasonable basis in law, and award to Plaintiffs costs of court 

and reasonable attorneys’ fees pursuant to Texas Government Code § 551.142(b). 

C. Declaratory Judgment Act, Tex. Civ. Prac. & Rem. Code Chapter 37 

62. Plaintiffs incorporate by reference all paragraphs above as if fully set forth herein.  

63. “[W]hile governmental immunity generally bars suits for retrospective monetary relief, it 

does not preclude prospective injunctive remedies in official-capacity suits against government 

actors who violate statutory or constitutional provisions.”  City of El Paso v. Heinrich, 284 S.W.3d 

366 (Tex. 2009). 
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64. "A person …whose rights, status, or other legal relations are affected by a statute, 

municipal ordinance, contract, or franchise may have determined any question of construction or 

validity arising under the …statute, ordinance, contract, or franchise and obtain a declaration of 

rights, status, or other legal relations thereunder."  Tex. Civ. Prac & Rem. Code § 37.004(a). 

65. Plaintiffs reassert all claims hereinabove regarding ultra vires acts by Defendants in their 

official capacities and seek declaratory relief in accordance with the Declaratory Judgment Act in 

addition to other available remedies.   

66. Plaintiffs and City disagree on the applicability of Texas Natural Resources Code 

§ 81.0523 to the issues presented by Total’s Wells and the SUP Amendment.  

67. Plaintiffs contend that the Texas Open Meetings Act and its notice requirements, with a 

footing in due process, supersede the scope of Texas Natural Resources Code § 81.0523.  Plaintiffs 

further contend that Texas Natural Resources Code § 81.0523 does not supersede questions of the 

illegality of allocation wells under the Texas Constitution and whether such wells could be 

permitted by the Railroad Commission under Texas law.  Plaintiffs also contend that the City must 

consider all matters falling within the scope of the GDPO, which is not preempted by the Texas 

Natural Resources Code.  

68. The City disagrees with Plaintiffs’ positions.  Because the parties differ in their 

interpretation of Texas Natural Resources Code § 81.0523, a live controversy now exists.  Under 

Chapter 37 of the Texas Civil Practice & Remedies Code, Plaintiffs thus seek a judgment declaring 

that the City must comply with its duties under the Open Meetings/Open Records Acts and 

consider Plaintiffs’ objections to the Total wells, notwithstanding the existence of Texas Natural 

Resources Code § 81.0523.  
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69. Plaintiffs further ask the Court to award their reasonable and necessary attorneys’ fees for 

having to pursue the declaratory relief requested. TEX. CIV. PRAC. & REM. CODE § 37.009. 

VII. APPLICATION FOR TEMPORARY RESTRAINING ORDER 

70. Plaintiffs incorporate the foregoing allegations as if fully set forth herein. 

71. Plaintiffs’ application for a temporary restraining order (TRO) and temporary 

injunction is authorized by chapters 65 and 134A of the Texas Civil Practice and Remedies 

Code. 

72. Plaintiffs are entitled to entry of a TRO under § 134A.003 without a showing of 

irreparable harm because all or a part of the relief requested requires restraint of acts that are 

prejudicial to them.  See Tex. Civ. Prac. & Rem. Code § 65.011(1).  However, Liveable 

Arlington has also shown imminent threat of irreparable harm as set forth above and herein.  

73.  Plaintiffs seek a TRO requiring that Defendants and those acting in concert with them 

be prohibited from the following acts: 

• Treating the May 23, 2023 City Council vote as sufficient approval for the Agenda Item 
SUP09-05R1 (“SUP Amendment”) concerning the Fulson drill site located at 5720 South 
Watson Road and 2453 East Sublett Road in Arlington, Texas (“Fulson Drillsite”) 

• Considering, deliberating, voting or otherwise taking further action on the SUP 
Amendment, or the subject matter thereof, including without limitation, the following: 

o Approving the SUP Amendment by active vote or consent agenda 

o Conferring any drilling permits or other rights to Total Energy or others on the 
Fulson Drillsite 

o Conducting the second reading of the SUP Amendment  

• Failing to follow and apply the Gas Drilling and Production Ordinance (GDPO) as duly 
enacted by the City Council 

• Modifying the Drilling Zone or Drill Site relating to Agenda Item SUP09-05R1 except in 
conformance with the GDPO as duly enacted by the City Council 

• Violating Tex. Gov’t Code chapter 551 relating to Agenda Item SUP09-05R1  

The form of TRO requested is submitted with this Application. 
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74. If Plaintiffs’ application for TRO is not granted, irreparable harm to Plaintiffs is 

imminent because their constitutional rights to due process and protections of the Open 

Meetings Act will be thwarted and incapable of being restored.  In addition, if not enjoined, 

it is probable that Defendants will continue to operate illegally regarding these matters, 

causing further irreparable damage to Liveable Arlington.   

75. The TRO is necessary to prevent Defendants from taking further action on the SUP 

Amendment and the Total Wells permits in contravention of law.  

76. Additionally, Plaintiffs have no adequate remedy at law because Defendants’ actions 

violate the Texas Constitution and Open Meetings Act and no monetary damages will remedy 

the deprivation of their rights under those authorities. 

77. Plaintiffs have shown a probable right to relief against Defendants as established by 

the verified facts in the Petition and the causes of action plead herein. 

78. The need to stop the threatened and imminent harm to Plaintiffs outweighs any 

possible damage to Defendants because the requested injunction simply requires Defendants 

to stop acts that are already illegal. 

79. Plaintiffs ask the Court to set the application for temporary injunction for a hearing 

and, after the hearing, issue a temporary injunction against Defendants.  

80. Plaintiffs stand willing to post bond. 

VIII. REQUEST FOR JURY TRIAL 

81.  Plaintiffs respectfully request a trial by jury on all issues so triable.  

IX. PRAYER FOR RELIEF 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray for temporary and permanent 

injunctive relief, declaratory judgment, attorney’s fees and costs as set forth herein. Plaintiffs ask 
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that the Court award them all other relief, general or special, at law or in equity, to which Plaintiffs 

may be justly entitled. 

Respectfully submitted, 

/s/ Jayla Wilkerson 
Jayla Wilkerson 
State Bar of Texas No. 24093367 
jayla@txenvironmentallaw.com 
817-717-1210 
Attorney for Plaintiffs 
 
/s/ Chrysta L. Castañeda 
Chrysta L. Castañeda 
Texas Bar No. 15325625 
chrysta@castaneda-firm.com 
Nicole Michael 
Texas Bar No. 24067767 
nicole@castaneda-firm.com 
 
THE CASTAÑEDA FIRM 
325 N. St. Paul St. Suite 3920 
Dallas, TX 75201 
Telephone: (214) 282-8579  
Facsimile:  (214) 602-9187  
Attorney for Plaintiff Liveable Arlington 
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Total intends to drill two more wells on the site if the proposed drilling zone is approved. 
Total�s estimated drilling and completion time frame is approximately six months, to begin in 
late 2023 or early 2024.  Approval of this drilling zone application does NOT approve the 
drilling permits. 
 
Rules of Decision for the SUP 
In reviewing the SUP, the Planning Commission and City Council shall base a decision on their 
findings of the extent to which the proposed use: 

1. Complies with the general criteria of Unified Development Code (UDC) Section 10.3.8. 
This is achieved when the application: 

a. Is consistent with prior plan or plat approvals. 
Comment: The current site is in substantial compliance with the terms of 
Ordinance No. 09-039 (the original SUP). 

b. Is consistent with the Comprehensive Plan and other applicable plans. The 
Commission and Council may consider whether the proposal provides a public 
benefit even if the development is contrary to some of the goals, policies, or 
strategies in the Comprehensive Plan. 

c. Complies with use and development standards of UDC Articles 2 through 7. 
Comment: The current well site was approved prior to the UDC. It complies 
with the Zoning Ordinance that was in effect in 2009, to the extent it was made 
applicable. 

d. Complies with other applicable local, state, or federal regulations. 
Comment:  According to the City�s 2023 annual inspection report, the site 
currently complies with all other applicable regulations.2 

e. Minimizes adverse environmental impacts. If the proposed drilling activity has 
any environmental impacts, the operator must minimize negative impacts and 
shall not cause significant adverse impacts on the environment. 

f. Minimizes adverse impacts on surrounding property. The proposed activity shall 
not cause significant adverse impacts on surrounding properties. 

g. Minimizes adverse fiscal impacts. (None noted) 
h. Provides adequate road systems.  

Comment: No changes are proposed to the previously approved transportation 
route. 

i. Provides adequate public services and facilities. 
Comment: Total proposes to purchase water from the City of Arlington to serve 
as the site�s water source for drilling and hydraulic fracturing operations. A 
description of the water source and estimate of water volume needed will be 
reviewed during the gas well permit stage. 

2. Compliments or is compatible with the surrounding uses and community facilities; 
and 

3. Contributes to, enhances, or promotes the welfare of the area and adjacent 
properties. 

 
An ordinance approving a specific use permit may impose development standards and 
safeguards over and above those contained in the UDC. The Commission may, in the interest 
of the public welfare and to ensure compliance with the UDC, establish reasonable conditions 
on the operation, location, arrangement, type, and manner of construction of any use for 
which a permit is authorized. 
 
 

 
2 See page 5, Compliance with the Gas Drilling and Production Ordinance, for site history. 
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water source for drilling and hydraulic fracturing operations. A description of the water source 
and estimate of the total water volume needed will be reviewed during the gas well permit 
stage. There is a fracturing pond established on the northern portion of the subject site. 
 
Transportation Route 
The transportation route to the site will travel east on Interstate Highway 20 (IH20), south 
on State Highway 360 (SH360) to Green Oaks Boulevard, exit Green Oaks Boulevard and 
continue the SH360 service road to the site entrance.  The site entrance is located west of 
the service road. Traffic exiting the site will travel south on the SH360 service road, to East 
Sublett Road, travel east on East Sublett Road, then travel north on SH360. There shall be 
no traffic during the peak hours of 7:00-9:00 a.m. and 5:00-7:00 p.m. 

Pipeline Route 
The pipeline connection is to the existing DFW Midstream lateral located north of the site. 
 
Compliance with the Gas Drilling and Production Ordinance 
On September 7, 2010, TCEQ issued a Notice of Violation for odor to Chesapeake as a result 
of an incident occurring April 20-21, 2010. The violation was resolved. 
 
On August 15, 2011, the City of Arlington issued a citation for violating the approved water 
plan. Chesapeake was found transporting City water from the Fulson site to a frac tank in 
Grand Prairie. 

 
Conclusion 
The site is currently an operating drill site. The request for a drilling zone is to establish the 
boundary of where wells are to be drilled, as outlined in the GDPO. Additional permits for 
gas drilling will require a Gas Well Permit, which must also comply with the standards outlined 
in the GDPO. 

ADDITIONAL INFORMATION 
Attached: i.  Case Information 
 ii.  Itemized Allowable Uses 
 iii.  Location Map 
 iv.  Photos 
 v.  Site Plan 
 vi.  Transportation Route 
 vii.  Landscape Plan 
 viii.    Water Source Plan 

  ix. Dust Mitigation Plan  
   x. Letters of Support 
   xi.  Letters of Opposition 
 
Under separate cover:   None 
Available in the City Secretary�s office:  None 
 
CITY COUNCIL DATE  May 23, 2023 

STAFF CONTACT(S) 
Richard Gertson, FAICP     Maria Sayas Carbajal, MBA 
Assistant Director Development Coordinator 
Planning and Development Services Planning and Development Services 
817-459-6527 817-459-6661    
Richard.Gertson@rlingtontx.gov  Maria.Carbajal@arlingtontx.gov  
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325 N. St. Paul, Suite 3920 
Dallas, Texas 75201 

214.282.8579 phone 
214.602.9187 fax 

www.castaneda-firm.com 

May 17, 2023 
BY FEDEX 

City Secretary 
City of Arlington 
Arlington City Hall  
101 W. Abram Street  
Arlington, Texas  76010 

Re: Total Energy Wells on May 23, 2023 Arlington Council Agenda 
Fulson Colby Proposed Wells 2H and 3H 
SUP09-05R1 Fulson Drill Site 

To the City Council of Arlington: 

This firm represents Liveable Arlington. I write to request that the Council postpone its 
consideration of Total Energy’s wells Fulson Colby 2H and 3H (the “Wells”), currently scheduled 
for the May 23, 2023 meeting, for the reasons set forth below. 

First, the Wells are allocation wells, and they lack the consent of all mineral owners whose 
tracts are affected by the proposed drilling. Whether allocation wells are permitted by Texas law 
without such consent is the subject of litigation pending in the Austin Court of Appeals.  Opiela v. 
Texas Railroad Commission, No. 03-21-00258-CV (Tex. App. – Austin). The Court of Appeals is 
considering whether the Railroad Commissions’ practice of issuing drilling permits without full 
consent violates the Texas Administrative Procedures Act, as the trial court found when it struck 
down the Railroad Commission’s decision to issue the permit without all interest owners joining 
a production sharing agreement or pooling agreement. The appellate decision is expected 
sometime this summer. 

As the Council is aware, every well in Texas requires a valid Railroad Commission W-1 
permit in order for the operator to commence drilling. If the Austin Court of Appeals affirms the 
trial court’s judgment in the Opiela case, the industry anticipates that previously issued allocation 
well permits will be contested for failure to comply with existing Texas law. This would include 
the permits at issue. 

Second, the permits issued for these specific Wells are clearly conditioned upon the Opiela 
case and are not final. As the Texas Railroad Commission expressly stated in the permits: 

Commission Staff expresses no opinion as to whether a 100% ownership 
interest in each of the leases alone or in combination with a "production 
sharing agreement" confers the right to drill across lease/unit lines or whether 
a pooling agreement is also required. However, until that issue is directly 
addressed and ruled upon by a Texas court of competent jurisdiction it appears 
that a 100% interest in each of the leases and a production sharing agreement 

EXHIBIT E
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constitute a sufficient colorable claim to the right to drill a horizontal well as 
proposed to authorize the removal of the regulatory bar and the issuance of a 
drilling permit by the Commission, assuming the proposed well is in compliance 
with all other relevant Commission requirements. Issuance of the permit is not an 
endorsement or approval of the applicant's stated method of allocating production 
proceeds among component leases or units. All production must be reported to 
the Commission as production from the lease or pooled unit on which the wellhead 
is located and reported production volume must be determined by actual 
measurement of hydrocarbon volumes prior to leaving that tract and may not be 
based on allocation or estimation. Payment of royalties is a contractual matter 
between the lessor and lessee. Interpreting the leases and determining whether the 
proposed proceeds allocation comports with the relevant leases is not a matter 
within Commission jurisdiction but a matter for the parties to the lease and, if 
necessary, a Texas court of competent jurisdiction. The foregoing statements are 
not, and should not be construed as, a final opinion or decision of the 
Railroad Commission. 

It is important to note that for these Wells, Total Energy purports to combine two existing pooled 
units, the Fulson and the Colby, which have no combined production sharing agreement. 
Moreover, there is less than 100 percent participation in each of those units. The permits are subject 
to attack on these grounds as well. 

Third, the City of Arlington is a mineral owner in these wells. The City clearly has an 
interest in making certain that any division order for the production revenue is correct before such 
a division order is signed. Signing a division order – even when it is incorrect as to the revenue 
interest – has been held to estop the owner from claiming underpaid royalties. Similarly, 
acceptance of payment has been held to estop the mineral owner from contesting the basis upon 
which royalty is settled. Until the issue of whether and how allocation wells may be properly 
permitted, and whether it is even legally possible to pool two units that lack a production sharing 
agreement as is contemplated by the proposed Wells, the City’s proportionate ownership in the 
resulting production from the Wells is uncertain. The City may be estopped from claiming the 
share to which it is legally entitled by Total’s erroneous assessment of the ownership upon which 
allocation is based. It would be financially imprudent for the City to prematurely accept any 
conclusions about production ownership under the current legal scenario relating to allocation 
wells. 

Fourth, the permit application fails to establish compliance with the City ordinance 
requiring a 600’ setback from protected uses and structures. I note the comments of attorney Jayla 
Wilkerson in her letter of May 17, 2023, setting forth additional details regarding this 
insufficiency. Suffice it to say, this particular permit application is rife with potential litigation 
issues that should be carefully examined and rectified before the City issues any permit. 

For the foregoing reasons, Liveable Arlington requests that the Council postpone its 
consideration of the Wells until such time as the legality of the permits issued by the Railroad 
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Commission has been clarified by the pending opinion of the Austin Court of Appeals and such 
further litigation as may ensue.  

Finally, please place a copy of this letter in the public record relating to this docket and 
make it available to the public in advance of the May 23, 2023 Council meeting. 

Sincerely, 

Chrysta Castañeda 
The Castañeda Firm 

Cc via email: 
Mayor Jim Ross: jim.ross@arlingtontx.gov 
Council Member Barbara Odom-Wesley: barbara.odom-wesley@arlingtontx.gov 
Council Member Bowie Hogg: Bowie.Hogg@arlingtontx.gov 
Council Member Long Pham: long.pham@arlingtontx.gov 
D1 Council Member Helen Moise: Helen.Moise@arlingtontx.gov 
D2 Council Member Raul Gonzalez: Raul.Gonzalez@arlingtontx.gov 
D3 Council Member Nikkie Hunter: nikkie.hunter@arlingtontx.gov 
D4 Council Member Andrew Piel: andrew.piel@arlingtontx.gov 
D5 Council Member Rebecca Boxall: rebecca.boxall@arlingtontx.gov 
Development Coordinator Maria Carbajal: maria.carbajal@arlingtontx.gov 






